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Court of Appeals of the District of Columbia 

No. 6019. 

Jacob S. Gruver, Appellant, 
vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

1 Docket No. 51761. 

I 

Jacob S. Gruver, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Robert E. Kline, Jr., James (j. Peacock, 

Esq. j 

For Comm’r: John D. Kiley, Esq., C. A. Ray,j Esq. 

i 

Docket Entries. j 

1931. j 

Jan. 3. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 5. Copy of petition served on General Counsel. 

Mar. 4. Answer filed by General Counsel. 

“ 9. Copy served—placed on General Calendar. 

1932. 

Mar. 17. Hearing set April 6, 1932. 

Apr. 6. Hearing held before Mr. Seawell on merits. Sub¬ 
mitted. Briefs due in 45 days. 

May 18. Motion for extension of 30 days to file ^>rief filed 
by taxpayer. 

“ 18. Motion for extension to July 21, 1932 tcj file brief 

filed by General Counsel. 5/20/32 granted to 
both parties. 

“ 24. Transcript of hearing of April 6, 1932 filed. 

1—6019a 



2 


JACOB S. GRUVER VS. 


1932. 
Jul. 20. 
“ 21. 
Sep. 15. 


Oct. 8. 

“ 15. 

Nov. 1. 


1933. 
Jan. 25. 

Feb. 3. 

“ 13. 


i i 



“ 28. 

May 20. 

“ 20. 

“ 26. 

“ 26. 
“ 26. 
“ 26. 

Jun. 7. 


o 


Brief filed by General Counsel. 

Brief filed by taxpayer. 

Memorandum opinion rendered—H. F. Seawell, 
Div. 4. Judgment will be entered under Rule 
50. 

Notice of settlement filed by General Counsel. 

Hearing set November 2, 1932 on settlement. 

Consent to settlement filed by taxpayer. 

Decision entered, Annabel Matthews, Div. 13. 

Motion for reconsideration of decision filed bv 
General Counsel. 

Order for hearing before H. F. Seawell * * * 

on Feb. 13, 1933, at 10 A. M., entered. 

Hearing had before H. F. Seawell, on motion of 
respondent for reconsideration of decision. 

Memorandum opinion rendered, H. F. Seawell, 
Div. 4. Judgment will be entered for respond¬ 
ent. 

Order vacating decision entered 11/8/32 and de¬ 
cision entered, Herbert F. Seawell, Div. 4. 

Motion to fix amount of bond, tiled by taxpayer. 

Order fixing amount of bond in the amount of 
$8,500 entered. 

Petition for review by Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Proof of service filed by taxpayer. 

Statement of evidence lodged. 

Notice of lodgment of statement and of hearing 
June 7, 1933, to approve statement filed. 

Hearing had before Mr. Morris, Div. 14 on ap¬ 
proval of statement of evidence—Not con¬ 
tested—referred to Mr. Seawell for approval. 


“ 7. Statement of evidence approved and ordered 

filed. 

“ 20. Praecipe with proof of service filed. 
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3 U. S. Board of Tax Appeals. Filed Jan. 3, 1931. 

United States Board of Tax Appeals. 

Docket No. 51761. 

Jacob S. Gruver, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petition^ for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
IT:AR:C-1, ZRF-60D, dated November 6, 1930, and as a 
basis of his proceeding alleges as follows: 

1. The petitioner is an individual with residence at 5460 
39th Street, Northwest, Washington, District of Columbia. 

2. The notice of deficiency (a copy of which is attached 

and marked Exhibit “A”) was mailed to the petitioner on 
November 6, 1930. j 

3. The taxes in controversy are income taxes for the year 

1927 and for $5,574.34. j 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

a. The Commissioner of Internal Revenue hjis errone¬ 
ously refused to allow the petitioner to carry forward into 
1927 a net loss sustained in 1926 amounting to $3,847.16, 
under section 206 of the Revenue Act of 1926, although the 
loss was sustained in a trade or business regularly carried 
on by the petitioner. 

5. The facts upon which the petitioner relies as the basis 

of this proceeding are as follows: 

4 a. The petitioner has been for many y^ars, both 
prior and subsequent to the years 1926 ai^d 1927 in 

question, engaged exclusively in the business of a real estate 
investor, capitalist, and promoter. 

b. Subsequent to the year 1920 and continuously ever 
since, a part of the petitioner’s business has consisted in 
buying undeveloped land, apartment buildings, and other 
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investment holdings in real estate, and after holding the 
same for a time, selling them at a profit. 

c. During the period set forth in the above paragraph 
another and equally important part of his business has 
been the capitalizing of the building of houses by other 
individuals or corporations, to wit, B. H. Gruver, W. G. 
Irvin, Robert Munro, W. 0. and C. E. Cooley, D. C. Gruver, 
and R. E. Kline, Jr., in which instances it has been his 
practice to provide the lots and advance the necessary 
funds to build the houses and in return to receive back his 
investment and a proportion of the profits. 

d. In the years 1926 and 1927 and for several years both 
prior and subsequent thereto, this busines of investing in, 
capitalizing, and promoting real estate ventures was not 
only the regular business in which the petitioner was en¬ 
gaged but also the only business in which he was engaged, 
as set forth in the attached summary of the petitioner’s 
gross income for the years 1923 to 1929, marked Exhibit 
“B”, in which appears the proportion between the peti¬ 
tioner’s gross income from the sale of real estate in the 
respective years, including both income derived from per¬ 
sonal sales andi income derived from financing others, and 
his income from other sources, and in which it appears 

that during all the vears set forth bv far the largest 
5 proportion of the petitioner’s income was derived 

from the conduct of his business as real estate in¬ 
vestor, capitalist, and promoter. 

e. In a like manner the petitioner became interested and 
invested in the D. C. Investment Company, a close corpora¬ 
tion, of which he and Mr. Hugh A. Thrift were the princi¬ 
pal stockholders. The object of this corporation was to 
buy, hold, develop, and sell land at a profit. The petitioner 
not only bought its stock, but also advanced it money in 
excess of $100,000.00 and received back notes for the same. 
He gave it his personal time and attention as was his 
custom in all of his real estate business ventures. This 
particular investment resulted in a loss, which occurred in 
the year 1926 alnd was allowed as a deductible loss in that 
year. This loss was largelv absorbed in that year but it 
resulted in a net loss for that year of $3,847.16 which the 
petitioner claims should be properly allowed as a de¬ 
duction from his 1927 income because for the reasons above 
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detailed the loss was caused in “the operation of a trade 
or business regularly carried on by the taxpayer.” 

Wherefore the petitioner prays, that this Board may hear 
the proceeding and allow as a deduction from his 1927 in¬ 
come the net loss of $3,847.16 sustained in 1926. 

ROBERT E. KLINE, Jr., 

Counsel for Petitioner, 

718 Union Trust Building, 

Washington, D. C. 

6 District of Columbia, ss : 

Jacob S. Gruver, being first duly sworn, says that he is 
the petitioner above named, that he has read the foregoing 
petition or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be ijipon infor¬ 
mation and belief, and those facts he believes to be true. 

JACOB S. GRUVER, 

Petitioner. 

Subscribed and sworn to before me this 3rd day of 
January, 1931. 

[Seal of Alice R. Watt, Notary Public, District of 

Columbia.] 

ALICE R. WATT, 
Notary Public, D. C. 

7 Exhibit “A”. 

IT :AR :C-1. ZRF-60D. 

Nov. 6, 1930. 

Mr. Jacob S. Gruver, 

5460 39th Street Northwest, 

Washington, D. C. 

Sir : ! 

I 

You are advised that the determination of yotir tax lia¬ 
bility for the year 1927 discloses a deficiency of $5,574.34, 
as shown in the statement attached. 

In accordance with section 274 of the Revenlie Act of 
1926, notice is hereby given of the deficiency rkentioned. 

2—6019a 
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Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liability. 

* * 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing of 
this agreement will expedite the closing of your return by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since the in¬ 
terest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner, 

(Signed) By J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 


ke-4. 


8 Statement . 

In re Mr. Jacob S. Gruver, 5460 39th Street Northwest, 

Washington, D. C. 

Tax Liability. 

Corrected tax Tax previously 


Year. liability. assessed. Deficiency. 

1927. SS.497.S1 S2.923.47 S5.574.34 


Reference is made to the report of the internal revenue 
agent in charge, Baltimore, Maryland, a copy of which has 
been furnished you, and to your protest submitted under 
date of Julv 15, 1929. 

Careful consideration has been accorded your protest in 
connection with the revenue agent’s findings and the report 
on the conference held in the agent’s office July 25, 1929, 
and conference held in this office September 10, 1930. 

The recommendation of the revenue agent made as the 
result of the conference has been approved by this office. 
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Your contention that you sustained a net loss in 1926 that 
is a proper allowance in 1927 under section 204 of the Reve¬ 
nue Act of 1926, cannot be conceded. Such a lqss must be 
incurred in a business regularly carried on by tl|e taxpayer 
and not in a business conducted by a corporation of which 
the taxpayer is a stockholder. 

See Decisions in the following cases: 

Isadore Finkelstein, 10 Board of Tax Appbals, 585. 

Margaret B. McLaughlin, 12 Board of 
peals, 19. 

Garnet W. Coen, 18 Board of Tax Appeals, 1274. 


Net income disclosed by return. 

Add: 1. Income from business adjustments. $27,742.35 

Less: 2. Dividends decreased. 18.00 


Tax Ap- 


$49,321.16 


27,727.35 


Net income adjusted. J $77,048.51 

9 Explanation of Changes. 

1. These adjustments have been accepted as explained by 
the agent in his report in schedules 1-B to 1-G, inclusive. 

2. Interest incorrectly entered as dividend^. Trans¬ 
ferred to income from business. 


Computation of Tax. 

Net income adjusted. . ... 

Less: 

Dividends. $41,329,661 


Personal exemption. 


3,900.00 


Income subject to normal tax. 

Normal tax at 1M% on $4,000.00. 

Normal tax at 3% on $4,000.00. 

Normal tax at 5% on $23,818.65. 

Surtax on $77,048.51. 


$77,048.51 


Less: 


Total tax, 


Earned income credit. 
Tax paid at source... 


$201.25 

0.60 


l 


Tax assessable. 
Tax previously assessed... 


Deficiency in tax. 


A copy of this communication is being forwarded your 
representative, Mr. Robert E. Kline, Jr., 621 Munsey Build¬ 
ing, Washington, D. C., in accordance with authority con- 


45,229.86 

$31,818.65 

$60.00 

120.00 

1,190.93 

7,328.73 

$8,699.66 


201.85 

$8,497.81 

2.923.47 

$5,574.34 
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ferred upon him in the power of attorney executed by you 
and on file with the Bureau. 

Payment should not be made until a bill is received from 
the collector of internal revenue for your district, and remit¬ 
tance should then be made to him. 

10 Exhibit “B”. 

Gross income. 1923. 1924. 1925. 1926. 

Sales Real Estate... $188,849.33 SS2.490.46 $125,587.24 S4S.756.71 

Rentals. 12,673.39 2,780.77 1,096.07 1.4S0.11 

Stock. 9,767.50 3,520.25 1.073.24 . 

Dividends. 1,442.17 2,812.44 5,287.31 53.798.61 

Interest. 14,582.86 20.593.62 17.634.23 15,911.87 

Salary.I 15,000.00 15,000.00 15.000.00 15,000.00 

Discounts. 18,779.36 . 6.583.00 16.56S.22 

Miscellaneous. 


S261.094.61 $127,197.54 S172.261.39 S151.515.52 


Personal sales. $91,537.05 S82.490.46 $75,019.24 S15.277.69 


Finance: 

B. H. Gruver. S91,062.28 . 

W. G. Irvin. 6.250.00 . S5.000.00 S33.479.02 

Robert Munro. 18.750.00 . 

Cooley Bros. 26,SIS.00 . 

D. C. Gruver. 

R. E. Kline. 


Total Finance.. $97,312.28 S50.56S.00 S33.479.02 

1927. 1928. 1929. 

Sales Real Estate... SS8.450.00 $120.564.65 SI82.042.14 

Rentals. 1.934.55 22.689.00 24.757.2S 

Stock. 1,115.75 

Dividends. 41.344.S6 1.162.50 50.131.26 

Interest. 15.152.07 13,321.10 14,943.54 

Salary. 15.000.00 3.750.00 11,250.00 

Discounts. 11.296.93 176.42 

Miscellaneous. 25.00 


S173.178.41 $161,487.25 S2S4.441.39 


Personal Sales. S8S.450.00 SI20.370.2S $101,692.83 


Finance: 

B. H. Gruver. 

W. G. Irvin. SI94.37 . 

Robert Munro. 

Cooley Bros. SI9.407.99 

D. C. Gruver. 49.130.00 

R. E. Kline. 11.S11.32 


Total Finance. S194.37 $80,349.31 











































































Appeals. 


GUY T. HELVERING, COMMR. OF INTERNAL R^V. 

11 [Stamp:] United States Board of Tax 

Filed Mar. 4, 1931. 

United States Board of Tax Appeals. 

Docket # 51761. 

Jacob S. Gruver, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

I 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of this petitioned, admits 
and denies as follows: j 

1. Admits the allegations of paragraph 1 of thel petition. 

2. Admits the allegations of paragraph 2 of the petition. 

3. Admits the allegations of paragraph 3 of the petition. 

4. (a) Denies the allegations of error contained in sub¬ 

division (a) of paragraph 4 of the petition. 

5. (a) to (e) Denies the allegations of fact contained in 
subdivision (a) to (e) inclusive of paragraph 5 of the peti¬ 
tion. 

6. Denies generally and specifically each and evbry alle¬ 
gation contained in the petitioner’s petition not herein¬ 
before admitted, qualified or denied. 

Wherefore it is prayed that the appeal of the petitioner 
be denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

JOHN D. KILEY, 

Special Attorney , 

Bureau of Internal Revenue. 
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12 Docket No. 51761. 

Jacob S. Gruver, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Robert E. Kline, Jr., Esq., and James Craig Peacock, 
Esq., for the petitioner. 

John D. Kiley, Esq., for the respondent. 

Memorandum. Opinion. 

Seawell: This is an appeal from a proposed deficiency 
in income tax for the year 1927, in the amount of $5,574.34. 

The only issue is whether the Commissioner erred in re¬ 
fusing to allow the petitioner to carry forward into 1927 
as a statutory net loss, within the meaning of section 206 
of the Revenue Act of 1926, a net loss in the amount of 
$3,847.16, sustained in 1926. The applicable law is found 
in the Revenue Act of 1926 and is as follow’s: 

Sec. 206. (a). As used in this section the term “net loss” 
means the excess of the deductions allowed bv section 214 
or 234 over the gross income, with the following exceptions 
and limitations: 

13 (1) Deductions otherwise allowed by law not at¬ 

tributable to the operation of a trade or business 
regularly carried on by the taxpayer shall be allowed only 
to the extent of the amount of the gross income not derived 
from such trade or business. 

******* 

(b) If, for any taxable year, it appears upon the produc¬ 
tion of evidence satisfactory to the Commissioner that any 
taxpayer has sustained a net loss, the amount thereof shall 
be allowed as a deduction in computing the net income of 
the taxpayer for the succeeding taxable year (hereinafter 
in this section called “second year”) * * *. 

Sec. 214. (a) In computing net income there shall be al¬ 
lowed as deductions: 

******* 

(4) Losses sustained during the taxable year and not 
compensated for by insurance or otherwise, if incurred in 
trade or business; 
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(5) Losses sustained during the taxable year and not 
compensated for by insurance or otherwise, if Incurred in 
any transaction entered into for profit, though not con¬ 
nected with the trade or business; * * *. 


In order that a net loss may be carried forward to the 
succeeding taxable year, the statute requires thjit the said 
net loss must be attributable to the operation |of a trade 
or business regularly carried on by the taxpayer. Other 
losses allowed under said section 214 can not be carried 
forward to the succeeding year. 

O v 

The respondent has determined that the petitioner’s said 

net loss for the vear 1926 is not attributable to a trade or 

* 

business regularly carried on by him and accordingly has 
denied the deduction claimed by the petitioner. There is 
no dispute as to the amount of the said net loss, but, within 
the meaning of said section 206, is it attributable to the 
operation of petitioner’s trade or business as regularly 
carried on by him is the question for our determina¬ 
tion. | 

14 The record shows the petitioner has beet engaged 
exclusively in the real estate and buildini business 
for more than 24 years. He began in a very modest way 
building houses, which gradually increased from few to 
many. He also bought and sold undeveloped lind, made 
some exchanges in real estate, and as his business of buy¬ 
ing, selling and building increased, regularly carried on 
the same not only as an individual, but in joint ventures, 
in partnership with others and through corporations organ¬ 
ized and operated for the purpose, to all of which he largely 
contributed money or capital and devoted his entire time. 
As his business expanded he became the owner of* or finan¬ 
cially interested in, the real estate business not only in dif¬ 
ferent localities in the District of Columbia, but in Mary¬ 
land, Virginia and in one instance in a valuable 450 acres 
in Florida, acquired by the D. C. Investment Corporation, 
organized by the petitioner and one Hugh A. Thrift, with 

whom for some years he had been associated in rfeal estate 

•/ 

business. The petitioner and said Thrift held aijid owned 
practically all the stock of the D. C. Investment Corpora¬ 
tion, each owning about half the issued stock, for which 
each paid in cash $5,000. The evidence, however, does not 
disclose the authorized capital stock. The 450 a^res pur¬ 
chased by the said corporation had an estimated value of 
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more than $600*000. The petitioner advanced to the said 
corporation from his personal funds, $93,028. The land 
was only partially paid for, a trust deed being put on same 
to secure deferred payments, represented by notes of the 
corporation, which notes were not indorsed by the peti¬ 
tioner. When the 450 acres were purchased, it was with 
the view to subdivide the same and sell it off in lots or par¬ 
cels as had been done in prior purchases made by him 
or in which he was interested. During the time this 

15 450 acreage was owned by said corporation, the peti¬ 
tioner made several trips to Florida in regard to the 

project, devoting considerable of his time to it. The ex¬ 
penses so incurred he was allowed to deduct as a business 
expense in his income tax returns for the years in which 
incurred. 

In 1926, there was a foreclosure of the trust held on the 
said Florida property, resulting that year in a loss to the 
petitioner of the $5,000 he had paid for the stock of the 
D. C. Investment Corporation and also of the $93,028 he 
advanced the corporation. 

The aforesaid total amount of loss, $98,028, the respond¬ 
ent allowed as a deduction in computing petitioner’s tax¬ 
able income for the year 1926. This loss was partially ab¬ 
sorbed by the excess of income from other sources over 
other deductions, leaving a net reportable loss of $3,847.16, 
which the respondent disallowed, but the petitioner con¬ 
tends is a statutory net loss and as such deductible in com¬ 
puting petitioner’s income for 1927. 

Since the beginning of his real estate business, the peti¬ 
tioner has maintained an office in Washington, D. C., and 
has devoted all his time to his said business. The record 
shows clearly that the petitioner was engaged in the real 
estate and building business, which he regularly carried on, 
sometimes conducting his transactions therein solelv as an 
individual, at other times as a joint venture or in the form 
of a partnership or through a corporation organized and 
operated for the purpose, but in every instance largely 
financing the same with his personal funds and devoting 
his entire time and services thereto. 

In the instant case, the net loss which petitioner sus¬ 
tained in 1926 and now insists he is entitled to carry 

16 forward to 1927 (the year in issue) as a statutory 
net loss grovrs out of the purchase of the said 450 
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acres of land in Florida, acquired by the D. C. Investment 
Corporation, organized and financed by the petitioner and 
one Thrift, it being one of petitioner’s several methods of 
carrying on his real estate business. The particular pur¬ 
chase of real estate was in a different State frojn those in 
which petitioner had been carrying on his real estate busi¬ 
ness, but the record shows the method adopted i^i the pur¬ 
chase and the purpose contemplated in acquiring the land 
were the same theretofore used by the petitioner i^i his busi¬ 
ness as regularly carried on by him. It was the qnly trans¬ 
action of the kind in Florida into which petitioner engaged, 
but in the circumstances of the case it was not, iri our opin¬ 
ion, an isolated business transaction in the sense (jf the stat¬ 
ute but was merelv one of similar transactions u$ed bv the 
petitioner in the operations of his trade or business regu- 
larlv carried on bv him, though in a different, localitv. In 
it. he was, as usual, employing jointly his time and his 
money in regularly carrying on his real estate business, 
which had been his sole business for more than twenty 
vears. 

m/ 

We are of the opinion that the net loss of $3,847.16 was 
sustained by the petitioner in 1926 in the operation of a 
trade or business regularly carried on by him, within the 
meaning of section 206 of the Revenue Act of 19261 and that 
the same should be allowed as a deduction in computing 
petitioner’s net income for the calendar year 192f. Philip 
Kohbe Co., Inc., 4 B. T. A. 663; Charles H. Van Etten, 
8 B. T. A. 611, 614; Oscar K. Tyscnbaeh, 10 B. T. A. 716, 
722; Edward H. Baker, 17 B. T. A. 733, 737; Elmore L. 
Potter, 18 B. T. A. 549, 554; E. D. Anthony, 20 B. T. A. 5, 7; 

Harry F. Harper, 20 B. T. A. 143, 154; (flenn M. 
17 Averill, 20 B. T. A. 1196, 1201; Henry Ti\rrish, 24 

B. T. A. 913, 914; B. G. Heller et at., 25 B. r f. A. 259, 
261; Frances Hampton, Surviving Widow and Joii\t Tenant 
of William E. Hampton, Memorandum Opinion, entered 
August 12, 1932, Docket Nos. 31988 and 32543; and Wash¬ 
burn v. Commissioner, 51 Fed. (2d) 949. Cf. Louis M. 
Goldberg, 9 B. T. A. 1355, aff’d36 Fed. (2d) 551; EliStrouse, 
24 B. T. A. 748, aff’d U. S. Cir. Ct. App. (4th Cir.), June 13, 
1932; Wade L. Street et al., Executors, 26 B. T. AJ 17; and 
Benjamin I. Powell, 26 B. T. A. 509. 

Judgment will be entered under Rule 50. 

Enter- Sept. 15, 1932. 
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18 United States Board of Tax Appeals, Washington. 

Docket No. 51761. 

Jacob S. Gruver, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to memorandum opinion entered September 15, 
1932, the respondent herein, on October 8, 1932, having filed 
a proposed redetermination for the year 1927, and the peti¬ 
tioner on November 1, 1932, having filed notice of acqui¬ 
escence to the said proposed redetermination, it is 

Ordered and decided that there is a deficiency for the 
year 1927 in the amount of $4,689.49. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed)! ANNABEL MATTHEWS, 

Member. 

vlh. 

Entered Nov. 8, 1932. 

19 [Stamp:] Received U. S. Board of Tax Appeals 
Jan. 25, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jan. 25, 1933. 

United States Board of Tax Appeals. 

Docket No. 51761. 

Jacob* S. Gruver, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Reconsideration of Decision. 

Comes now the Commissioner of Internal Revenue, bv his 
attorney, C. M. Charest, General Counsel, Bureau of Inter¬ 
nal Revenue, and 
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Moves that the Board’s memorandum opinion in the 
above-entitled case entered September 15, 1932 ind its final 
decision entered November 8, 1932 be reconsidered and re¬ 
versed and that judgment with respect thereto be entered 
for the respondent. 

As grounds for his motion the respondent respectfully 
states as follows: 

1. That the only issue in the case which was decided ad¬ 
versely to the Commissioner was that certain Advances to 
and cost of capital stock of a corporation known as the 
D. C. Investment Company became worthless during the 
year 1926 and were statutory net losses within the meaning 
of Section 206 of the Revenue Act of 1926. 

2. The facts in the case here under consideration bring it 

squarely within the decision of the Supreme Cburt of the 
United States in Hubert Dalton and Florence W. Dalton v. 
Bowers, and David Burnet v. R. P. Clark, decided Decem¬ 
ber 12, 1932. | 

20 On the authority of the foregoing decisions of the 
Supreme Court, the Board’s decision in the instant 

case should be reconsidered and reversed. 

Wherefore it is prayed that respondent’s motion be 
granted. 

(Signed) C. M. CHAEEST, I 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

JOHN D. KILEY, 

Special Attorney, 

Bureau of Internal Revenue. 

21 United States Board of Tax Appeals. 

Docket No. 51761. 

Jacob S. Gruver, Petitioner, 

v. I 

Commissioner of Internal Revenue, Respondent. 

Robert E . Kline, Jr., Esq., and Jaynes Craig Peacock, 
Esq., for the petitioner. 

John D. Kiley, Esq., for the respondent. 
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Memorandum Opinion. 

Sea well: A report in this proceeding was entered Sep¬ 
tember 15, 1932, and decision therein entered November 8, 
1932. 

On January 25, 1933, the respondent filed a motion for a 
reconsideration and reversal of the decision therein on the 
authority of the decisions of the United States Supreme 
Court in Hubert Dalton and Florence W. Dalton v. Bowers , 
and David Burnet v. R. P. Clark, in which cases said court 
delivered opinions on December 12, 1932. 

Upon the hearing of the Commissioner’s motion for re¬ 
consideration and reversal, on February 13, 1933, peti¬ 
tioner’s counsel contended and insisted that the Dalton and 
Clark cases, relied on by the Commissioner, were each dis¬ 
tinguishable from the instant case in the basic facts. 
22 From an analysis of the three cases it appears: That 
Dalton was an inventor with one or more corpora¬ 
tions to develop and improve his inventions; that Clark was 
engaged in river and harbor improvement with a corpora¬ 
tion and three [partnerships through which the work was 
done; that Gruver was engaged in the real estate and build¬ 
ing business, with one or more corporations, sundry joint 
ventures and copartnerships through which the business 
was conducted ;i each one endorsed for and supplied funds 
to his respective corporation to protect his individual in¬ 
vestment therein, and for the funds lost in these several 
endorsement transactions each claimed and was allowed a 
deduction in his personal income tax returns; and neither 
was or claimed to be engaged in the investment business or 
in the business of an endorser or guarantor of commercial 
paper. 

Having fullv and carefullv considered the motion of 
respondent, the argument of counsel and the aforesaid deci¬ 
sions of the United States Supreme Court, we are of the 
opinion, and now so hold, that said decisions were based on 
facts so similar to those in the instant case as to make the 
decisions therein applicable and controlling herein and on 
the authority thereof, we do now grant the motion of the 
respondent and vacate, set aside and reverse our decision 
herein heretofore entered and now approve the determina¬ 
tion of the respondent. 

Reviewed bv the Board. 

% 
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Judgment will be entered for the respondent. 

Lansdon, Van Fossan, Goodrich, and Leech dissent. 
Enter. 

Entered Feb. 27, 1933. j 

23 United States Board of Tax Appeals. 

Docket No. 51761. 

Jacob S. Gruver, Petitioner, 

v 
v * 

Commissioner of Internal Revenue, Respondent. 

Order. 

Pursuant to the Board’s memorandum opinion, entered 

under date of February 27,1933, it is | 

Ordered that the decision in this proceeding, entered 

under date of November 8, 1932, be and the samb is hereby 

vacated, set aside, and made for naught. And it i$ now 

Ordered and decided that there is a deficiency of $5,574.34 

for the vear 1927. 

•/ 

Enter. 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) H. F. SEAWElLL, 

Member. 

Entered Feb. 28, 1933. I 

24 [Stamp:] United States Board of Tax Appeals. 
Filed May 26, 1933. 

Court of Appeals of the District of Columbia. 

I 

B. T. A. No. 51761. 

Jacob S. Gruver, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Petition for Review. 

Now comes the above named petitioner by his attorneys 
and respectfully shows: 
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This is an income tax case for 1927. The only issue is 
whether the deductions which occasioned petitioner’s ad¬ 
mitted net loss of $3,847.16 for 1926 were attributable to the 
operation of a trade or business regularly carried on by him 
within the meaning of Sec. 206 of the Revenue Act of 1926. 
If so, the net loss of $3,847.16 is under that section deductible 
in computing petitioner’s net income for 1927, and the deci¬ 
sion of the Board affirming the Commissioner’s determina¬ 
tion to the contrary should be reversed. 

* 

Petitioner was engaged exclusively in the real estate and 
building business, operating sometimes as an individual 
and sometimes through joint ventures, partnerships, or cor¬ 
porations organized for that purpose. The particular de¬ 
ductions here involved arose through the loss of cash paid 
for stock in and as advances to a corporation which he and 
an associate organized for the purpose of carrying out one 
particular project in Florida real estate. 

The petitioner is an individual and a resident and inhab¬ 
itant of the District of Columbia, and as he is not an in¬ 
habitant of anv circuit review is sought bv the Court of 
Appeals of the District of Columbia. 

The following errors are assigned: 

1. The Board erred in failing to hold that petitioner’s net 
loss of $3,847.16 for 1926 was attributable to the operation of 
a trade or business regularly carried on by him within the 
meaning of Sec. 206 of the Revenue Act of 1926. 

2. The Board erred in failing to allow the deduction of 
said net loss in 1927. 

3. The Board’s decision or finding of law is not supported 

bv the evidence. 

25 4. The Board’s decision is not supported by its own 

findings of fact. 

5. The Board erred in failing to find as further facts that 
petitioner incorporated the D. C. Investment Corporation in 
order to limit his personal liability; that although he and his 
associate each held half of the stock it was agreed that the as¬ 
sociate would receive a larger proportion of the profits be¬ 
cause he had put more money into this project; that the 
deduction of petitioner’s expenses on several trips to Flor¬ 
ida in connection with this project was allowed as business 
expenses by the Commissioner of Internal Revenue after the 
Revenue Agent had disallowed them; and that while this 
project was pending he gave from % to y> of his time to it, 
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partly in Florida and partly from his own offic^ in Wash¬ 
ington. 

6. The Board erred in finding that petitioned endorsed 
any paper for the D. C. Investment Corporation and that the 
loss claimed arose from an endorsement transaction. 

7. The Board erred in vacating its decision of November 
8,1932. 

8. The Board erred in redetermining a deficiency of 

$5,574.34. j 

Wherefore the petitioner prays that the decision of the 
United States Board of Tax Appeals in this matter be re¬ 
viewed by the Court of Appeals of the District of Columbia 
and that appropriate action be taken to the end that the 
errors complained of may be reviewed and corrected by said 
court. | 

ROBERT E. KLINE, Jr., 

JAMES CRAIG PEACOpK, 

Attorneys for Petitioner. 

District of Columbia, ss : 

James Craig Peacock, being duly sworn, says that he is one 
of the attorneys of record for the petitioner, and that the 
facts contained in the foregoing petition are true tb the best 
of his knowledge, information and belief. 

JAMES CRAIG PEACOCK. 

Sworn and subscribed to before me this 25th Da}’ of May, 
1933. 

[seal.] MARGUERITE G. DAVjS, 

Notary Publih, D. C. 

26 [Stamp:] United States Board of Tax Appeals. 
Lodged May 26, 1933. j 

[Stamp:] United States Board of Tax Appeals. Filed 
Jun. 7, 1933. | 

Court of Appeals of the District of Columbia. 

B. T. A. No. 51761. | 

Jacob S. Gruver, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above case came on for hearing before thq United 
States Board of Tax Appeals (Mr. H. F. Seawelj sitting 
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as a division of the Board for that purpose) on April 6, 
1932, whereupon the following facts were stipulated: 

That during the year 1926 the taxpayer had a loss and 
was allowed a deduction of $98,023 by reason of advances 
to and payment for stock of the D. C. Investment Corpora¬ 
tion, a corporation which became worthless; that the said 
$98,023 was comprised of $93,023 advances and $5,000 pay¬ 
ment for stock; that if that loss was attributable to the 
operation of a trade or business regularly carried on by the 
taxpayer within the meaning of Section 206 of the Revenue 
Act of 1926, then there is a net loss of $3,847.16 for that 
year which is deductible in 1927 as provided in Section 206 
(b) of that Act; and that respondent in his final determina¬ 
tion for 1927 did not allow the deduction of anv net loss 
for 1926. 

The only evidence introduced by either party was the 
testimony of the petitioner, who appeared as a witness in 
his own behalf and testified as follows: 

My occupation is real estate and building and I have been 

engaged in that occupation over 24 years. I started in a 

verv modest wav building houses and vear bv vear that 

was increased from a few to manv and mv interests became 

* * 

varied. I built some apartment houses and did quite a bit 
of trading in real estate. After my business advanced I 
began to operate not only as an individual but in partner¬ 
ship and joint ventures and corporations and we have 
operated in that form until the present time. Our business 
expanded from the District to Maryland, Virginia and 
Florida; that is building of houses of a speculative 
27 character and buying more ground and developing 
it and financing operations. I have not been doing 
so much building lately but I would buy ground and sell 
or subdivide it. Then I would select a responsible builder 
and would furnish the land and all the capital over and 
above the first mortgage and divide the profit from the 
operations. These operations have not been confined in any 
one particular part of the city or elsewhere. Whenever 
I saw an opportunity to develop I would go into that field 
and buy or develop or sell. 

About 1926 I was mostly engaged in buying and selling 
land in bulk and financing building operations. My opera- 
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tions were fairly extensive in those years and I was also 
constantly buying or selling lots or acreage (here the wit¬ 
ness enumerated some eight different operations about 
that time in the District and Maryland all involving from 
36 to 616 acres each). During 1926 I devoted all my time 
to these real estate and building operations and Maintained 
an office in the Union Trust Building. I have an accountant 
who has charge of my bookkeeping. I do not handle any 
property except my own. I give all of my time to it. In 
the case of a piece of property that I cannot haiidle alone 
I get a partner in with me and occasionally it would be in¬ 
corporated to handle a particular piece of property. Very 
occasionally there might be three of us interested but 
seldom more than one other person and myself. I would 
handle about 50% of my operations individually ^nd about 
50% with someone else, sometimes in a partnership and 
sometimes a corporation or joint venture whichever might 
seem the better for that particular operation. Corporate 
or partnership operations were not handled any differently 
from individual ones and I would give as much tiifae to one 
as to the other. For example referring to the 16th Street- 
property I went into that operation first individually and 
then took in a partner and I believe it finally ended up in 
a corporation. We took several squares of rough ground at 
16th & Upshur and put it in condition for the builder. In 
that particular case we sold the ground outright to the 
various builders. I was the buver, and I would sell the 
property, and in case of building operations I inspect and 
pass on all plans and the character of the builder and the 
people to whom the sales are made. These buildiiig opera¬ 
tions require bonds and in most cases I individually go 
on the bonds. I am constantly going on bohds. My 
28 operations would run anywhere from 10 to 20 a year 
of various sorts. (At this point the witness illus¬ 
trated by the trade of a large apartment house in Wash¬ 
ington for 90 acres in Silver Springs, by the purchase of 
a 616 acre tract, by the trading of the equity in ai 46 acre 


house.) 
and 


nge 


lot and a house in Chevy Chase for an apartment) 

I do not buy to hold. I buy to trade and excha) 
sell and turn over as quickly as possible. 

I operated in Maryland, Virginia, and Florida as well 
as in the District of Columbia. The particular Florida 
operation here in question was a subdivision that showed 
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great possibilities. In going to Florida I saw a large in¬ 
vestment, and a number of notes were going to be given, 
and I positively would not go into it until I had incorp¬ 
orated the corporation in order to protect ourselves if 
anything should occur, and save us financially, and it was 
a very good thing that we did, or I would not be here to- 
dav, that is so far as income tax was concerned. 

Q. How did you incorporate this proposition, and who 
went into it with you? A. We incorporated it in the usual 
way. There was Mr. Thrift, who had been my partner all 
along, that is since I have been in this business. Of course, 
we had the three stockholders, and to tell you frankly I do 
not know which office I held, whether president or secretary. 
I think I was president of the company. 

Q. And how were the stockholders divided? A. Fifty- 
fifty. There was $5,000 that Mr. Thrift took, and I took 
$5,000. There was approximately $10,000. 

Q. Just what was the nature of the operation that you 
conducted through this corporation? A. Well, of course, 
it was proposed that a subdivision would be made of this 
ground, and it was hoped that it w’ould be handled exactly 
the same as we handled it up here to sell it off in parcels 
and lots, that is to sell and develop. Now, we had some 
plans in the first place whereby we could get the Ocean 
Shore Boulevard through this property, and it went through 
the property. The next matter was the matter of dredging. 
We did not have enough land, four hundred and some odd 
acres. We were going to dredge out to the Halifax 
29 River, and we were proposing to do exactly the same 
as we are carrying on in Washington on the same 
lines identicallv. 

Q. About how large a tract did you purchase in this way? 
A. As I recall there was somewhere approximately 450 
acres, 7100 feet on the Ocean running through to the Hali¬ 
fax River. 

I bought this in 1925 and sustained the loss in 1926. I 
made a number of trips down there and deducted them on 
my income tax return. The Revenue Agent disallowed 
them but they (were finally allowed by the Bureau. 

Q. Now, you speak of this D. C. Investment Corporation 
having bought this tract down there. Did you pay cash 
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outright, or how did you do it? A. We advanced the money 
to the D. C. Corporation, individually. 

Q. Was that sufficient to pay the entire purchase price? 
A. Xo, sir, we had to give back an enormous trust, and 
that is where it being incorporated saved us. 

Q. Did you or Mr. Thrift personally endorse the notes on 
these trusts? A. I did not. 

During this period I gave from % to V 2 of my tintie to that 
particular operation because of the amount involved. Not 
all this time was spent in Florida. We did a lit of this 
work from my own office here in Washington. 

On cross-examination the witness testified as follows: 

This Florida operation was the only one avtay from 
Washington or its immediate vicinity in Maryland and Vir¬ 
ginia. My business operations were not confined ijo buying 
unimproved real estate and building improvements on it. 
During 1927 approximately 50% of my business was de¬ 
voted to strictly operating in real estate. There \^as some¬ 
thing over 400 acres in the Florida project. (Ifi answer 
to a question whether he ever had any single enterprise in 
the District or Maryland or Virginia that would compare 
with it in acreage:) Yes I have 616 acres out here now on 
Ferris Mill Road. That is larger than the tract in Florida. 

I also have had other tracts of 90 acres, 59 apres and 
30 32 acres two of which represented more mopey than 

we put into the Florida proposition. The (value of 
the 59 acre tract was approximately $270,000 ancj we got 
$56,000 for the 32 acre tract. The purchase pric^ of the 
Florida property was in the neighborhood of $ 684 , 000 . I 
did not assume any personal liability in the acquisition of 
the Florida property. I would not do it. The property 
was purchased solely by the corporation. I was not an 
endorser on any of its paper. The capitalization of the 
company was $10,000 and I owned one-half of the stock and 
Mr. Thrift the other. The $5,000 for the stock ind the 
$93,000 in advances were in cash and were used in pay¬ 
ments on the property. The corporation gave its notes 
which were treated on my books as a loan to the corpora¬ 
tion. It was our intention to do the same thing with the 
Florida property as we were doing here, on the saihe basis 
exactly. We did not at the time consider it as of a more 
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speculative nature than our operations here. My purpose 
in incorporating was to limit my liability. I do not recall 
whether during 1926 I had other losses similar to this one. 

Q. How many other corporations were organized by you 
for the purpose of carrying on your real estate operations 
during the vears 1926 and 1927 or about that time? A. 
Well, along about that time only this particular one. 

We have the Thrift Building Corporation which began in 
1922 or 1923 and is still in existence and we handled a num¬ 
ber of local real estate operations through it. If I were to 
operate the 616 acres and put out a* lot of money there we 
would incorporate the same as we did in Florida. I would 
be foolish if I did not. The Thrift Corporation was or¬ 
ganized for the same purposes as the D. C. Investment Cor¬ 
poration. If we had put the Florida project in the Thrift 
Corporation it could not have done business any longer. 
My dealings in general stocks on the market are very 
limited as I confined all my operations to real estate and 
those associated with real estate, things that I know. 

The foregoing statement contains the substance of all the 
evidence introduced on the hearing of this cause and is ae- 
cordinglv approved and settled bv the Board. 

(Sgd.) ‘H. F. SEAWELL, 

Member U. S. Board of Tax Appeals. 

6/7/33. 

9 

31 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 20, 1933. 

Court of Appeals of the District of Columbia. 

B. T. A. No. 51761. 

Jacob S. Gruver, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Pr recipe. 

To the Clerk of the United States Board of Tax Appeals: 

You are requested to prepare and transmit to the Clerk 
of the Court of Appeals of the District of Columbia a certi- 
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fied copy of the record in the above entitled case fncluding 
therein copies of the following: 

1. Docket entries. 

2. Petition. 

3. Answer. 

4. Memorandum opinion of 9/15/32. 

5. Decision of 11/8/32. 

6. Motion for reconsideration. 

7. Memorandum opinion of 2/27/33. 

8. Dissents. 

9. Order of 2/28/33. 

10. Petition for review. 

11. Statement of evidence. 

ROBERT E. KLINE, Jr., | 

JAMES CRAIG PEACOCl^, 

Attorneys for Petitioner. 

I hereby, this 20th day of June, 1933, accept due personal 
service of a copv of the above Praecipe. 

E. BARRETT RETTYMAN, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 

32 United States Board of Tax Appeals, Washington. 

Docket No. 51761. 

Jacob S. Gruver, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 31, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal as 
above numbered and entitled. 

In testimonv whereof, I hereunto set my hand ahd affix 
the seal of the United States Board of Tax Appeals, at 

3—6019a 
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Washington, in the District of Columbia, this 1st day of 
July, 1933. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk United States Board of Tax Appeals . 

Endorsed on cover: Board of Tax Appeals. Xo. 6019. 
Jacob S. Graver, appellant, vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Jul. 11, 1933. Henry W. Hodges, Clerk. 
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Court of Appeals, District of Columbia 

April Term, 1933, No. 6019. 


Jacob S. Gruver, Appellant, 
vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Appellee. 


Appeal from the United States Board of Tax Appeals. 


BRIEF FOR APPELLANT. 


Robert E. Kline, Jr./^ 
James Craig Peacock, ^ 
Counsel for Appellant. 


Pbsss 07 Byron S. Adams, Washington, D. 0. 
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Court of appeals, district of Columbia 

April Term, 1933, No. 6019. j 

Jacob S. Gruver, Appellant , 
vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

Appellee. 

Appeal from the United States Board of Tax 

BRIEF FOR APPELLANT. 

Nature of Proceeding. 

The appellant, Jacob S. Gruver, seeks to hav4 re¬ 
viewed bv this Court the decision of the United Stjates 
Board of Tax Appeals (R. 15-17), and to have reversed 
the order of redetermination (R. 17), holding the ap¬ 
pellant liable for a deficiency of $5,574.34 in incomq tax 
for the year 1927, of which $884.85 is here in coijtro- 

versv. 

* 

The case is brought to this Court by a petition for 
review filed May 26, 1933 (R. 17-19), and because the 


Appeals. 
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appellant is an individual and a resident and inhabi¬ 
tant of the District of Columbia, and not an inhabitant 
of any circuit. 


Statement of the Case. 

1. This is an income tax case for 1927. The onlv 

•> 

issue is whether the deductions which occasioned the 
appellant’s admitted net loss of $3,847.16 for 1926 were 
attributable to the operation of a trade or business reg¬ 
ularly carried on bv him, within the meaning of Sec- 
tion 206 of the Revenue Act of 1926. If so, the net loss 
of $3,847.16 is under that section deductible in comput¬ 
ing the appellant’s net income for 1927, and the deci¬ 
sion of the Board of Tax Appeals confirming the Com¬ 
missioner’s determination to the contrary, should be 
reversed. The Board originally promulgated an opin¬ 
ion (R. 10-13) and entered a decision (R. 14) in favor 
of appellant, but later set aside its decision and ruled 
in favor of the Commissioner, with four members dis¬ 
senting (R. 14-17). 

2. The appellant is a resident of Washington, Dis¬ 
trict of Columbia, and has been engaged exclusively in 
the real estate and building business for the past 
twentv-four vars. He began in a verv modest way, 
building houses, which increased from a few to many, 
and his real estate activities became more varied. In 
addition to building houses, he built some apartments, 
did quite a little trading and exchanging in real estate, 
trading improved properly for unimproved, and the re¬ 
verse, and as his business progressed, operated not 
only as an individual, but also in partnerships and joint 
ventures, and through corporations. His business ex¬ 
panded from the District of Columbia to Maryland, 



Virginia and Florida, and consisted of the building of 
houses of a speculative character, buying more ground 
and developing it, and financing operations. lit later 
years he had not been doing so much building, but he 
would buy ground and sell or subdivide it. He iwould 
often select a responsible builder, furnish the land and 
all the capital over and above the first mortgage, and 
divide the profit from the operation. These operations 
were not confined to any particular part of the city 
or elsewhere. Whenever he saw an opportunity to 
develop he would go into that field and buy, 
and sell. (R. 20.) 

3. About 1926 he was mostly engaged in buying and 
selling land in bulk, and financing building operations. 
His operations were fairly extensive at that time. He 
was constantly buying or selling lots and acreage (the 
appellant enumerated some eight different operations 
about that time in the District of Columbia and Marv- 

mt 

land, involving tracts from 36 to 616 acres each). (R. 

20.) ' I 

4. During 1926 he devoted all his time to these real 
estate and building operations and maintained an office 
in the Union Trust Building. He had an accountant 
who had charge of his bookkeeping. (R. 20-21.) 

5. He did not handle any property except his own. 
In the case of a piece of property that he coulcjl not 
handle alone he would get a partner in with him* and 
occasionally a corporation would be formed thrbugh 
which to handle a particular piece of property. Very 
occasionally there might be three interested, but sel- 

* ° j 

dom more than one other person than himself. Cor¬ 
porate or partnership operations were not handled) any 
differently from individual ones, and he would gi^e as 
much time to one as to the other. For example, refer- 
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ring to a piece of property on Sixteenth Street in 
Washington, D. C., he went into that operation at first 
individually, and then took in a partner, and it finally 
ended up as a corporation. In that case he took several 
squares of rough ground, put it in condition for build¬ 
ing, and sold the ground outright to various builders. 
He was the buyer and he would sell the property, and 
in the case of building operations he would inspect and 
pass on all plans, know the reputation of the builder, 
and ascertain the character of the people to whom the 
sales were made. If these building operations required 
bonds, in most cases he would individually go on these 
bonds. His operations would run from ten to twenty 
a year of various sorts, and constituted the sole liveli¬ 
hood of the appellant. This was illustrated by the 
trade of a large apartment house in Washington for 
90 acres in Silver Spring, Maryland, by the purchase 
of a G16 acre tract, by the trading of the equity in a 4G 
acre lot and a house in Chevy Chase for an apartment 
house. He did not buy to hold. He bought to develop, 
trade, exchange, or sell and turn over as quickly as 
possible. The appellant operated in Maryland, Vir¬ 
ginia, and Florida, as well as in the District of Colum¬ 
bia. (R. 20-21.) 

6. The appellant became interested in Florida as a 
potential field for real estate development as early as 
the year 1918. He contemplated extending his activi¬ 
ties there, and in 1925, with Mr. Hugh A. Thrift, who 
had been actively associated with him in business for 
many years, organized the D. C. Investment Corpora¬ 
tion, Mr. Thrift and he holding the stock equally be¬ 
tween them. Mr. Thrift and he each put $5,000 into 
the stock. In addition, the appellant advanced $93,028 
to the corporation. It was agreed that Mr. Thrift 
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would receive a larger proportion of the profits be¬ 
cause lie had put more money into this project. A 
tract of 450 acres was purchased and it was contem¬ 
plated to handle this ground exactly as he had handled 
many similar ventures in Washington and its vicprity, 
that is, sell as a whole, subdivide and sell it off in lots 
and parcels, or develop it. The appellant made a dum¬ 
ber of triiis to Florida in regard to this project, the 
expenses of which he was allowed to deduct as business 
expenses in his income tax returns for the years when 
they occurred, and devoted from one-fourtli to one- 
half of his time to it, partly in Florida and partly from 
his office in Washington. A large trust was given back 
for the property, executed by the corporation. Th^ ap¬ 
pellant did not sell stock or endorse any notes for the 
corporation. The appellant during the years 1926 and 
1927 and for several years previously was also engaged 
in carrying on real estate operations in the District of 
Columbia with Mr. Thrift through another corpora¬ 
tion, the Thrift Building Corporation, which was or¬ 
ganized for the same purpose as the D. C. Investment 
Corporation. The appellant testified that if he were to 
develop the 616 acre tract he would likewise incorpor¬ 
ate it the same as he did the Florida operation. (R. 
21-24.) 

7. The Florida deflation occurred in 1926 and| the 
property was lost through foreclosure. The appellant 
consequently lost in that year $98,028, representing- the 
$5,000 he paid in for stock, and the $93,028 he advanced 
to the corporation. Of this amount all but $3,847.16 
was absorbed as a loss in 1926, the said $3,847.1(ji re¬ 
maining as a net loss for that year. (R. 20.) 
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Errors Relied Upon. 

1. The Board erred in failing to hold that appel¬ 
lant’s net loss of $3,847.16 for 1926 was attributable to 
the operation of a trade or business regularly carried 
on by him within the meaning of Sec. 206 of the Reve¬ 
nue Act of 1926. 

2. The Board erred in failing to allow the deduc¬ 
tion of said net loss in 1927. 

3. The Board’s decision or finding of law is not sup¬ 
ported by the evidence. 

4. The Board’s decision is not supported by its own 
findings of fact. 

5. The Board erred in failing to find as further 
facts that appellant incorporated the D. C. Investment 
Corporation in order to limit his personal liability: 
that although he and his associate each held half of the 
stock it was agreed that the associate would receive a 
larger proportion of the profits because he put more 
money into this project ; that the deduction of appel¬ 
lant’s expenses on several trips to Florida in connec¬ 
tion with this project was allowed as business expenses 
bv the Commissioner of Internal Revenue after the 
Revenue Agent had disallowed them; and that wdiile 
this project was pending he gave from one-fourth to 
one-half of his time to it, partly from his office in Wash¬ 
ington and partly in Florida. 

6. The Board erred in finding the appellant en¬ 
dorsed any paper for the D. C. Investment Corpora¬ 
tion and that the loss claimed arose from an endorse¬ 
ment transaction. 

7. The Board erred in vacating its decision of No¬ 
vember 8th, 1932. 

8. The Board erred in redetermining a deficiency of 
$5,574.34. 



Statutes Involved. 


The following provisions of the law are pertinent 
a consideration of this appeal: 

Revenue Act of 1926. 

“Section 206, (a) As used in this section the 
term ‘net loss’ means the excess of the deduc¬ 
tions allowed by Sections 214 or 234 over the 
gross income, with the following exceptions and 
limitations: 

“(1) Deductions otherwise allowed by law 
not attributable to the operation of a trade or 
business regularly carried on by the taxpayer 
shall be allowed to the extent of the amount of 
the gross income not derived from such trade 
or business. 

******** 

“(b) If, for any taxable year, it appears upon 
the production of evidence satisfactory to j the 
Commissioner that any taxpayer has sustained a 
net loss, the amount thereof shall be allowed as a 
deduction in computing the income of the tax¬ 
payer for the succeeding taxable year (hereinafter 
in this section called ‘second year’, * * * 

“Section 214, (a) In computing net income there 
shall be allowed as deductions: 

******** 

“(4) Losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise, if incurred in trade or business. 

“(5) Losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise, if incurred in any transaction en¬ 
tered into for profit, though not connected with 
the trade or business; * * V’ ! 
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Question Presented. 

The appellant submits but one issue, viz., whether 
the net loss of $3,847.16 sustained in 1926 is a loss 
4 ‘attributable to the operation of a trade or business 
regularly carried on by the taxpayer,’’ entitling him 
to carry the said net loss forward into 1927, under 
Section 206 of the Revenue Act of 1926. 

ARGUMENT. 

I. All the requirements of section 206 of the Revenue 
Act of 1926 have been met in this case. 

It will be noted that the basic requirement of the 
statute, in order to carry forward a net loss to the 
succeeding year, is that the said net loss must be 
“attributable to the operation of a trade or business 
regularly carried on by the taxpayer.” Other losses, 
even though allowed under Section 214, cannot be so 
carried forward to the succeeding year. The ques¬ 
tion is therefore squarely presented as to whether 
or not the taxpayer in this case sustained such a busi¬ 
ness loss. 

When does such a loss result from the operation of 
a trade or business regularly carried on by the tax¬ 
payer ? 

A definition of “business” has been handed down 
by the Supreme Court of the United States in Flint vs. 
Stone Tracy Co., 220 U. S. 107, cited in Crane, 17 B. T. 
A. 720, Baker, 17 B. T. A. 733, Potter, IS B. T. A. 549, 
Carroll, et al., 20 B. T. A. 1029: 

“Business is a very comprehensive term and 
embraces everything about which a person can 
be employed. * * * That which occupies the time, 
attention and labor for the purpose of livelihood 
or profit.” 
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In an early Board case, Harrington, 1 B. T. A. 11, 
frequently cited in subsequent cases by the Board, it 
was held “a trade or business regularly carried on 
must be held to mean a vocation and not an occasional 
isolated transaction.” See also Turrish, 24 B. T. A. 
913, Harper, 20 B. T. A. 143. j 

In Averill, 20 B. T. A. 1196, the Board held f * the 
legal conception of a ‘trade or business regularly 
carried on’ would seem to embrace those activities in 
which one regularly engages for the purpose of a live¬ 
lihood or profit. When an activity ceases to be iso¬ 
lated, and assumes a continuity and importance that 
characterize it as an activity regularly engageq in, 
must necessarily depend on the facts of each particu¬ 
lar case. Obviously in every case a business tb be 
regularly carried on must be characterized by a con¬ 
tinuing activity in some field of business endeavbr.” 
See also Ostenberg, 17 B. T. A. 738, Potter, supra. 

In Bryan, 21 B. T. A. 364, it was said “the B^ard 
has frequently held that the phrase ‘trade or business 
regularly carried on’ does not limit net loss deduc¬ 
tions to losses sustained in a taxpayer’s sole or prin¬ 
cipal trade or business. The test is the regularity 
with which the trade or business is carried on.” See 
also Harper, supra, Eysenbach, 10 B. T. A. 716, Crane, 
supra. 

In Harper, supra, the Board stated: “In a nunjber 
of cases the Board has held that losses upon stacks 
were not incurred in the course of a ‘trade or business 
regularly carried on’ * * * Examination of such c<|ses 
reveals, however, that they turn upon the fact that 
the stocks involved were held for investment, or were 
acquired and sold in purely casual transactions rather 
than in the course of a business regularly carried on. 
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* * * We have also recognized that the promotion of 
business enterprises and their financing by loans and 
stock purchases may constitute a business regularly 
carried on.’ T See also Crane, supra, Baker, supra, 
Kobbe Co., 4 B. T. A. 663. 

With this broad interpretation of what constitutes 
a loss resulting from a trade or business regularly 
carried on by the taxpayer, the Board has in numerous 
cases held that under the facts of that particular case 
the taxpayer has suffered such a business net loss, and 
has permitted him to carry it forward into the suc¬ 
ceeding year. Following is a list of cases, with facts 
substantially the same or very similar to the instant 
case, in which the Board has so held: 

Kobbe Co., supra, (in which the taxpayer, an 
advertising agency, purchased stock in another 
corporation to further its own advertising busi¬ 
ness). 

Ostenberg, supra, (in which the taxpayer was a 
capitalist and investor, interested in numerous 
things, such as banks, farms, livestock, mines, oil, 
etc. Here a loss through an investment in a phos¬ 
phate company). 

Crane, supra, (in which the taxpayer was en¬ 
gaged in the business of promoting and financing 
mining corporations; he would buy stock and loan 
them money). 

Baker, supra, (in which the taxpayer organized 
and controlled companies connected with the auto¬ 
mobile and oil industry). 

Potter, supra, (in which the taxpayer had been 
engaged in the hotel business for 28 years, at first 
individually and later through corporations or¬ 
ganized for that purpose; he ‘‘carried on for 
manv vears a definite and distinct business con- 
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stituting a regular vocation in which he employed 
jointly and constantly both his capital and hi^ pro¬ 
fessional knowledge of hotel operation and man¬ 
agement”). 

Bryan, supra, (in which the taxpayer, a lalwyer, 
joined with another in organizing a truck selling 
company, which he carried on regularly along 
with his law practice). 

Huxford , 20 B. T. A. 39, (in which the taxpayer 
organized and personally operated a naval store 
company; also had turpentine farms, and em¬ 
ployees of farms patronized store). 

Anthony, 20 B. T. A. 5, (in which the taxpayer 
acquired stock in several retail store companies; 
he would loan them money and finance them, ejither 
individually or with others; he was one of ^heir 
officers, and actively managed their affairs). 

Averill, supra, (in which the taxpayer had 
large investments, controlling the stock of many 
corporations, and devoting his time to promoting 
their interests). 

Harper, supra, (in which the taxpayer, orig¬ 
inally the manager of a wheel corporatonj ar¬ 
ranged its consolidation with others, most oi the 
active management passing out of his hands, and 
he only being consulted on questions of policy, 
devoting half of his time to it; also promoted and 
financed other corporation). , 

Lovering, 21 B. T. A. 1260, (in which the tax¬ 
payer was engaged in the textile business, sealing 
textiles on a commission, and received one textile 
mill for a commission, continuing to sell its prod¬ 
ucts, and endorsing its obligations). 

Conrades, 21 B. T. A. 213, (in which the tax¬ 
payer, a wealthy man, invested heavily in the 
stocks of corporations, which he directed; he also 
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loaned them money, as well as to individuals; 
here loaned money to an individual). 

Heaslet, 23 B. T. A. 50, (in which the taxpayer 
was connected with several automobile companies 
as executive and engineer; here he invested in a 
motor truck company). 

Turrish, supra, (in which the taxpayer was en¬ 
gaged in the lumber business for 40 years, hold¬ 
ing stock and being an officer, controlling and di¬ 
recting the policies and financing lumber corpora¬ 
tions). 

Heller, 25 B. T. A. 259, (in which the taxpayers 
were stockholders in, and actively managed and 
directed the business of several retail ladies’ 
clothing stores located in several cities). 

Washburn, 16 B. T. A. 1091, reversed in 51 Fed. 
(2d) 949, (in which the taxpayer, a lawyer, organ¬ 
ized various corporations, a bank, mine, transit 
company, hotel, title company, lumber company, 
etc.; bought a railroad to open up timber land, 
taking an active part in its business, managing it 
and giving it his time, it being built to open up 
and develop another of his companies). 

Concurrently with this line of cases, which did per¬ 
mit the taxpayer to carry forward his net loss as a 
business loss, are a large number of cases decided by 
the Board of Tax Appeals and the Federal Courts, 
which, upon their particular facts, refused to consider 
the loss in question as a business loss, and did not al¬ 
low it to be carried forward. The losses in these cases 
were held to have arisen in isolated transactions, not a 
part of the taxpayer’s regular business, or were losses 
incurred to protect the taxpayer’s investment in 
stocks, it being evident that the taxpayer's purpose in 
making the expenditures which resulted in the losses 
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in question was to protect his investment, and not to 
carry on his regular trade or business. Thai; these 
two lines of cases could co-exist without conflicting 
with each other was not questioned, the same Board 
and the same Courts deciding different casesj upon 
the particular facts of each case, some one way and 
some the other. In other words, each case rested 
squarely upon its own particular facts, and tin} cases 
to the contrary were often cited and distinguished. 

Such was the situation when the appellant’s case was 
argued before the Board of Tax Appeals, and such was 
the situation when the Board of Tax Appeals handed 
down its first memorandum opinion on September 15, 
1932 (R. 10-13). The Board found as a fact that the 
appellant was “engaged in the real estate and build¬ 
ing business, which he regularly carried on, sometimes 
conducting his transactions therein solely as ap indi¬ 
vidual, at other times as a joint venture or in the! form 
of a partnership, or through a corporation organized 
and operated for the purpose, but in every instance 
largely financing the same with his personal func^s and 
devoting his entire time and services thereto. * * * 

It (referring to the Florida operation) was not, in our 
opinion, an isolated business transaction in the sense 
of the statute, but was merely one of similar transac¬ 
tions used by the petitioner in the operation of his trade 
or business regularly carried on by him, though in a 
different locality. In it he was, as usual, employing 
jointly his time and his money in regularly carrying on 
his real estate business, which had been his sole busi¬ 
ness for more than twenty years” (R. 12-13). 

It has consistentlv been held that the Board’s find- 
ings of fact are final, if there is any evidence to support 
them, and that such determinations of fact are not sub- 
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ject to review. Phillips v. Commissioner, 283 IT. S. 
5S9, 599, and cases cited therein; Avery v. Commis¬ 
sioner, 22 F. (2d) 6 , 7; Feick <& Sons Co. v. Blair, 26 F. 
(2d) 540, 542; Robichaux Co. v. Commissioner, 32 F. 
(2d) 780, 781; Powers Manufacturing Co. v. Commis¬ 
sioner, 34 F. (2d) 255; Tracy v. Commissioner, 53 F. 
(2d) 575. In view of the rule laid down by Mr. Justice 
Brandeis in the Phillips case, the findings of fact in 
the present case are final, and not subject to the review 
of this Court, it not having even been suggested that 
such findings of fact were not supported by the evi¬ 
dence. 

The Board in its original opinion in the case at bar 
distinguished the cases of Louis M. Goldberg, 9 B. T. 
A. 1355, affd. 36 F. (2d) 551; Eli Strouse, 24 B. T. A. 
748, affd. 59 F. (2d) 600; Street, 26 B. T. A. 17; Powell , 
26 B. T. A. 509. In all of these cases the Board had 
refused to allow a business net loss, on facts which 
they considered distinguishable from the present case. 


After the Board of Tax Appeals had rendered this 
decision the Supreme Court of the United States on 
December 12, 1932, in the cases of Bolton vs. Boiuers, 
287 U. S. 404, and Burnet vs. Clark, 287 U. S. 410, de¬ 
cided that on the facts of those particular cases the 
losses sustained by those two taxpayers were not at¬ 
tributable to their trade or business, and could not be 
carried forward as business losses into the succeeding 
year. Upon a motion for re-hearing the Board re¬ 
versed its previous decision and on February 27, 1933, 
entered a memorandum opinion in favor of the appel¬ 
lee in this case, on the grounds that this case came 
within the two cases decided by the Supreme Court and 
that the Board was controlled thereby. (R. 15-17) 
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II. The Board of Tax Appeals erred in holding that 
the decisions of the United States Supreme Court 
in the Dalton and Clark cases were based upon 
facts so similar to those in the instant ca^e as to 
make the decisions therein applicable and Control¬ 
ling herein, and in setting aside and reversing its 
decision theretofore entered in favor of ihe ap¬ 
pellant. 

The issue is squarely presented as to whether the 
faets in the Dalton and Clark cases are so similar to 
the facts in the instant case as to make them finding 
herein. It is therefore proper to analyze carefully the 
two cases decided by the Supreme Court of the United 
States and compare them with the case at bar. 

Daltox vs. Bowers. 

In the case of Dalton vs. Bowers the Supreme Court 
affirmed a decision of the Circuit Court of Appeals for 
the second circuit, which had reversed the District 
Court, upon the following facts: 

Dalton had busied himself with physical research 
and invention; he had devised and patented hundreds 
of articles. He had caused the organization pf six 
separate corporations and transferred to each certain 
patents for exploitation. The last of these, the Dalton 
Manufacturing Corporation, was incorporated in 1917; 
he paid for all the capital stock, $395,000.00, became a 
director, president, treasurer, and controlled ifs af¬ 
fairs. The primary purpose in this venture was to 
perfect his sundry models and patented articles and 
sell the corporate stock profitably. The petitioner en¬ 
deavored to sell the corporate shares and thereby ob¬ 
tain gain. He advanced large sums to pay the debts 



16 


and carry on the corporation business, which were not 
re-paid. For six years credits were placed to his sal¬ 
ary account. In 1924 the corporation became insolvent 
and in 1925 ceased to exist. All creditors were paid 
by the petitioner. The corporation and Dalton made 
separate income tax returns, and in 1923 and 1924 he 
claimed large deductions on account of bad debts due 
from it. Part of this was absorbed in that year, but 
$374,000.00 represented a net loss for that year which 
the petitioner endeavored to carry forward as a busi¬ 
ness net loss into 1925. The District Court accepted 
this view;! the Circuit Court of Appeals held other¬ 
wise, saying: 

“There is no justification for saying that the 
business of the corporation was that of the appel¬ 
lee. During the period the appellee dealt with the 
corporation as an entity. When he paid the debts 
of the corporation, he drew on his personal ac¬ 
count in favor of the corporation’s account and 
this made the corporation his debtor. Separate 
tax returns were filed by the corporation and by 
the appellee. lie purchased the capital stock with 
the intention of disposing of it to the public. IHs 
individual tune teas spent in large part in matters 
of invention * * *. The loss now sought to be 

deducted was an investment which he made in the 
corporation and did not occur in the operation 
of the trade or business regularly carried on by the 
appellee * * *. 

“By the statute, allowing the deductions and 
carrying over the loss for two years, Congress in¬ 
tended to give relief to persons engaged in an es¬ 
tablished business for losses incurred during a 
year of depression in order to equalize taxation 
in the two succeeding and more profitable years. 
It wasi not intended to apply to occasional or iso¬ 
lated losses. 
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“This taxpayer did not regard the business 
losses of the Dalton Manufacturing Company as 
his loss. The loss sustained by the appellee} which 
he seeks to charge off is a capital investment loss. 
The rule is well settled that the corporation will be 
looked upon as a legal entity * * 


The Supreme Court of the United States affirmed the 
opinion of the Circuit Court, holding: 

“Dalton was not regularly engaged in the busi¬ 
ness of buying and selling corporate stocks. He 
organized the manufacturing corporation and took 
over all the shares icith the intention of selling them 
at a profit . He treated it as something apart from 
his ordinary affairs, accepted credits for salaries 
as an officer, claimed loss to himself because of 
loans to it which had become worthless, and paused 
it to make returns for taxation distinct from his 
own. Nothing indicates that he regarded the cor¬ 
poration as his agent with authority to contract 
or act in his behalf. Ownership of all the stock 
is not enough to show that creation and manage¬ 
ment of the corporation was a part of his ordinary 
business. Certainlv, under the general rule for tax 
purposes a corporation is an entity distinct from 
its stockholders, and the circumstances here are 
not so unusual as to create an exception.” 


Burnet vs. Clark. 


In the case of Burnet vs. Clark , the Supreme pourt 
reversed a decision of this Court, which had inj turn 
reversed a decision of the Board of Tax Appeals,j upon 
the following facts: 

For many years Clark was closely connected with 
the Bowers Company which did river and harbor im¬ 
provement work, dredging and jetty work; he was ma¬ 
jority stockholder, active head, president, and devoted 
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himself largely to its affairs. He was a member of 
three partnerships similarly engaged and often asso¬ 
ciated with the Bowers Company. Also he owned and 
held as investments shares of a number of corpora¬ 
tions. He was not in the investment business. After 
1917 the Bowers Company encountered financial diffi¬ 
culties and to protect his interest therein, Clark en¬ 
dorsed the company's obligations to the banks, and he 
testified that in endorsing the notes he was seeking to 
protect his interests in the stock. In 1921 a credi¬ 
tors * comnkittee took charge and thereafter Clark con- 
ducted the corporate affairs as managing director. A 
new concern took over the entire assets and business 
in 1922. Because of his endorsements Clark paid 
$68,000.00 for the company in 1921. During the same 
year lie lost $9,500.00 through sale of the corporation’s 
stock, and in 1922 he sustained a similar loss of $92,- 
500.00. The Board of Tax Appeals refused to allow 
him to carry forward these losses into 1923 as net busi- 
ness losses, holding: 


“In order for the losses here involved to be de¬ 
ductible in determining taxable income for 1923, 
they must be net losses resulting from the opera¬ 
tion of a trade or business regularly carried on by 
the petitioner and not from isolated and occa¬ 
sional transactions * 4 *. 

“With respect to the loss of $68,000.00 resulting 
from the petitioner’s endorsement of the Bowers 
Company notes, he testified that in endorsing the 
notes he was seeking to protect his investment in 
its stock. Aside from endorsing an undisclosed 
number of notes of this company there is nothing 
in the record to indicate that acting as endorser 
or guarantor constituted a business or trade with 
the petitioner. So far as the record shows these 
were the only notes ever endorsed by the petitioner 




19 


for the Bowers Company or for any othe^ com¬ 
pany or person. From the facts in the cqse we 
are of the opinion that the loss did not resulj from 
the operation of a trade or business regularly car¬ 
ried on by the petitioner but resulted froi^L iso¬ 
lated or occasional transactions * * *. 

“With respect to the remaining losses ifesult- 
ing from the sale of the Bowers Company stock 
in 1921 and 1922, we do not think the petitioner’s 
ownership of stock in a number of corporations 
which he held as an investment during 1921 and 
1922 or the sale of some of such stock in itliose 
years constituted a business or trade regularly 
carried on by him. As to his being in the invest¬ 
ment business, the petitioner testified as follows: 
Q. * Would you say you were in the investment 
business, Mr. Clark V A. ‘No, sir.’ ! 

“Since the petitioner was not in the investment 
business or engaged in the business of a dealer in 
securities, we think the losses resulting from the 
sale of the Bowers Company stock in 192l| and 
1922 constituted losses arising from occasional or 
isolated transactions and not from the operation 
of a business regularly carried on * * *.”! 


This Court in reversing the Board of Tax Apbeals 
held: 

i 

“It appears that during the times in question 
appellant was engaged in regularly carrying on 
the businesss of dredging, operated by a corpora¬ 
tion of which appellant was principal owner and 
active directing head, and to which he devoted all 
of his time and energies. Appellant accordingly 
was necessarilv concerned with the financial con- 

“ . i 

ditions and difficulties which beset the business, 
and was compelled by circumstances to endbrse 
the company’s notes in order to supply it with 
necessary operating funds. This action was not 
isolated or occasional but became part of the op- 
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eration of the business and helped to carry it on. 
It is true that appellant did not regularly carry 
on a business of indorsing notes for profit, but his 
indorsement of the company’s notes was part of 
the business regularly carried on for the company. 
It is also true that appellant was not regularly en¬ 
gaged in the business of selling corporate stocks, 
but the transactions of that character appearing 
in the record cannot be separated from the regular 
course of business of which they were part, and 
must not be considered as if wholly independent 
transactions.” 

The Supreme Court, however, agreed with the Board 
of Tax Appeals and reversed this Court, holding: 

4 4 The respondent was employed as an officer of 
the corporation: the business which he conducted 
for it was not his own. There were other stock¬ 
holders. And in no sense can the corporation he 
regarded as his alter ego, or agent. He treated it 
as a separate entity for taxation; made his own 
personal return and claimed losses through deal¬ 
ings with it. lie was not regularly engaged in en¬ 
dorsing notes, or buying and selling corporate se¬ 
curities. The unfortunate endorsements were no 
part of his ordinarv business, but occasional trails- 
actions intended to preserve the value of his in¬ 
vestment in capital shares. 

“A corporation and its stockholders are gener¬ 
ally to be treated as separate entities. Only under 
exceptional circumstances—not present here—can 
the difference be disregarded.” 

Comparison and Distinction Between the Cases. 

It will be noted that in its opinions above set forth 
in detail, the Supreme Court treated each case solelv 
upon its own facts. In neither case is the other case 
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cited, although the opinions were written by the same 
justice and handed down the same day, and at the close 
of each opinion it is clearly stated that the Supreme 
Court recognizes that there could he cases under 'ddiose 
particular facts the net loss could be treated as a busi¬ 
ness loss and carried forward. 


In the Dalton case it is clearly stated that the tax¬ 
payer’s “primary purpose in this venture was to per¬ 
fect his sundry models and patented articles and sell 
the corporate shares profitably. The petitioned en¬ 
deavored to sell the corporate shares and thereby ob¬ 
tain gain:' Xo such purpose is revealed or even sug¬ 
gested by the record in the present case. The appel¬ 
lant’s primary purpose in the Florida transaction was 
not to sell the corporate shares profitably and thereby 
obtain gain, but was rather, according to the Board’s 
own finding of fact, “employing jointly his time and 
his monev in regularlv carrving on his real estate busi- 
ness which had been his sole business for more than 
t wen t v years.” 


In the Dalton case “he purchased the capital sf:ock 


with the intention of disposing of it to the public, 
individual time was spent in large part in matter 
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invention. The loss now sought to be deducted wafe an 
investment which he made in the corporation and did 
not occur in the operation of a trade or business regu¬ 
larly carried on by the appellee.” Xo such facts ap¬ 
pear in the case at bar. The appellant on the contrary 
devoted a large portion of his time to the Florida trans¬ 


action, both in Florida and in his office in Washington, 
which was a part of his regular real estate activity, and 
it nowhere appears that he devoted his time to any¬ 
thing else than real estate. It nowhere appears that 


the appellant purchased the capital stock in the Florida 
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company with the intention of disposing of it to the 
public, nor does it appear that the money be expended 
was an investment which he made in the corporation, 
apart from his regular real estate activities. 

The Dalton case holds that the 4 ‘taxpayer did not re¬ 
gard the business losses of the Dalton Manufacturing 
Company as a loss.” Certainly in this case the appel¬ 
lant did regard the losses sustained in the Florida 
transaction as his loss. In addition, he was actually 
allowed to charge his traveling expenses going to and 
from Florida as personal business expenses in his per¬ 
sonal income tax returns in the vears in which incurred. 

* 

Nor was the deduction of these expenses allowed mere¬ 
ly because the question was not noticed. On the con¬ 
trary tlie Revenue Agent disallowed them and the Com- 
missioner of Internal Revenue in overruling that ac¬ 
tion necessarily had the matter squarely brought to his 
attention. (R. 22.) In the Dalton case the taxpayer 
accepted credits for salary as an officer of the corpora¬ 
tion. No such fact appears in this case. 

In the case of Burnet vs. Clark, even further distinc¬ 
tions can be observed. In that case the Court held 
“with respect to the loss of $68,000 resulting from the 
petitioner’s endorsement of the Bowers Company 
notes, he testified that in endorsing the notes he was 
seeking to protect his investment in its stock. Aside 
from endorsing an undisclosed number of notes of 
this company there is nothing in the record to indi¬ 
cate that acting as endorser or guarantor constituted 
a business or trade with the petitioner. So far as the 
record shows these were the only notes ever endorsed 
by the petitioner for the Bowers Company or for any 
other company or person”. In the final opinion of the 
Board of Tax Appeals in the instant case, in compar¬ 
ing the three cases, the Board stated that “each one 
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endorsed for and supplied funds to his respective cor¬ 
poration to protect his individual investment therein”. 
Such a fact neither appears in the original findings of 
fact by the Board, nor is it substantiated in the record. 
At no place in the record does it appear that the ap- 
l>ellant endorsed the Florida corporation’s paper.! In 
fact, the contrary appears on cross-examination (R. 
23). The appellant testified “I was not an endorser 
on any of its paper”. Nor does it appear that the 
appellant supplied funds lo the Florida corporation to 
protect his individual investment therein, but rather it 
appears that any sums expended were expended inj the 
course of his usual real estate activities. The evidence 
is uncontradicted that Gruver’s corporate or partner¬ 
ship transactions were not handled any differently 
from his individual ones, and that he would give as 
much time to one as to the other (R. 21). In the Clark 
case the Court referred to “the petitioner’s ownership 
of stock in a number of corporations which he held as 
an investment In this case it does not at any place 
appear that the appellant held his stock in the Florida 
company as an investment , but rather, again, it repre¬ 
sented money expended by him to further his regular 
real estate activities, this time through a corporation. 
The evidence is uncontradicted that although he and 
Thrift held equal amounts of stock, Thrift would h^ve 
received a larger proportion of the profits because|he 
had put more money into the project (Tr. 17). j 
The principal distinction, however, between the Dal¬ 
ton and Clark cases on the one hand, and the case at 
bar on the other, is the question of agency. In t^ie 
Dalton case it is said “ nothing indicates that he re¬ 
garded the corporation as his agent with authority to 
act or contract in his behalf In the Clark case it is 
similarly stated “in no sense can the corporation fye 
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regarded as his alter ego, or agent.” In the instant 
case, undelr the Board’s findings of fact, which under 
the Phillips decision of the Supreme Court we must 
regard as final, it is on the contrav clearlv found that 
the appellant was “engaged in the real estate and 
building business, which he regularly carried on, some¬ 
times conducting the transactions therein solely as an 
individual, at other times as a joint venture, or in the 
form of a partnership, or through a corporation organ¬ 
ized and operated for the purpose, but in every in¬ 
stance largely financing the same with his personal 
funds and devoting his entire time and services there¬ 
to”. Even in its final opinion, adverse to the appel¬ 
lant, the Board reiterated that “Gruver was engaged 
in the real estate and building business, with one or 
more corporations, sundry joint ventures and co-part¬ 
nerships through which the business was conducted”. 
Certainly the fact that he at times acted through a cor¬ 
poration indicated that it was he, and not the corpora¬ 
tion, which was acting, the corporation being regarded 
as his “agent” or “alter ego”, which is in decided 
contrast to the Dalton and Clark cases, where the Su¬ 
preme Court in both cases affirmatively sets up that 
the corporation did this and that and that it was not a 
case of the taxpayer acting through the corporations, 
and so clearly implied that in the latter event a con- 
trarv result might have been reached. In the instant 

«r ^ 

case, the appellant was clearly transacting his regular 
business through a corporation. 

It is to be noted that four members of the Board, 
feeling that because of the distinctions hereinbefore 
set forth the instant case did not come within the con¬ 


trol of the Dalton and Clark cases, dissented from the 
final opinion of the Board. 




It is submitted in view of the foregoing distinctions, 
that the present case does not come within the author¬ 
ity of, and should not be controlled by the decision^ of 
the United States Supreme Court in the Dalton and 
Clark cases, but rather, because of the line of cases 
heretofore decided by the Board and the Federal 
Courts, cited in this argument, and the interpretations 
and decisions under the pertinent sections of the lhw 
hereinbefore set forth, that the appellant in the jin- 
stant case has met all the requirements of the statute 
and that the loss he sustained in 1926 as a result of 
his purchase of stock in and advance^ to the D. C. In¬ 
vestment Corporation, is a loss resulting from a traide 
or business regularly carried on by him, which he 
should be allowed to carry forward into 1927 as a ilet 
loss under Section 206. 

Conclusion. 

We therefore respectfully submit that the net loss 
of $3,847.16 sustained by the appellant in 1926 was a 
net loss attributable to the operation of a trade or 
business regularly carried on by the appellant within 
the meaning of Section 206 of the Revenue Act of 1926, 
and may therefore be carried forward into the year 
1927, under the provisions of the said Section, and 
properly deducted in computing the appellant’s 1927 
tax liability. The February 28, 1933, decision of tlie 
Board of Tax Appeals in this case should be reversed 
with directions to reinstate its earlier decision of No¬ 
vember 8, 1932 (R. 14). 

Respectfully submitted, 

Robert E. Kline, Jr., 

James Craig Peacock, 
Counsel for Appellant . I 
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In the Court of Appeals of the District; of 

Columbia 


No. 6019 

Jacob S. Greyer, petitioner 


Guy T. 


Helvering. Commissioner of Internal 
Revenue, respondent 


OS PETITIOS FOR REVIEW OF DECISIOS OF THE l SITED 
STATES HOARD OF TAX APPEALS I 


BRIEF FOR THE RESPONDENT 


OPINIONS BELOW 

The only previous opinions in this ease are tljie 
memorandum opinions of the Board of Tax Ap¬ 
peals rendered on September 15, 1932 (R. 10-13j), 
and on February 27, 1933 (R. 16-17). Both aije 

mire ported. I 

JURISDICTION 

This appeal involves income tax for 1927 and 
is taken from the decision of the Board of Tax Ap¬ 
peals entered February 28, 1933 (R. 17). The ease 
is brought to this Court on a petition for review" 
tiled May 26, 1933 (R. 17-19), pursuant to the pro¬ 
visions of Sections 1001 -1003 of the Revenue Act 





o 


of 1926, c. 27, 44 Stat. 9, 1( 9-110. as amended bv 
Section 1101 of the Revenue Act of 1932, c. 209, 47 
Stat. 169, 286. 

QUESTION PRESENTED 

Whether the loss sustained by the petitioner was 
one resulting* from or attributable to the operation 
of a trade or business regularly carried on, and was 
therefore a net loss deductible from net income in 
the succeeding taxable rear within the meaning of 

O 4 i* 

Section 206 (a) (1) of the Revenue Act of 1926. 

STATUTE INVOLVED 

Revenue Act of 1926, c. 27, 44 Stat. 9: 

■ Skc. 206. (a) As used in this section the 
term “net loss" means the excess of the de¬ 
ductions allowed bv section 214 or 234 over 
the gross income, with the following excep¬ 
tions and limitations: 

(11 Deductions otherwise allowed by law 
hot attributable to the operation of a trade 
or business regularly carried on bv the tax- 
payer shall be allowed only to the extent of 
the amount of the gross income not derived 
from such trade or business: 

* * * 


* 


* 


(b) If, for any taxable year, it appears 
upon the production of evidence satisfac¬ 
tory to the Commissioner that any taxpayer 
has sustained a net loss, the amount thereof 
shall be allowed as a deduction in computing 
the net income of the taxnaver for the sue- 

A % 

deeding taxable year (hereinafter in this 
section called “second year"), and if such 


o 

o 


net loss is in excess of such net income (jcom- 
putecl without such deduction), the anjount 
of such excess shall be allowed as a deduc¬ 
tion in computing the net income for the 
next succeeding taxable year (hereinafter in 
this section called “third year*’); the de¬ 
duction in all cases to be made under Regu¬ 
lations prescribed by the Commissioner with 
the approval of the Secretary. (UjS.C. 
App., Title 26, Sec. 937.) 

! 

STATEMENT 

The facts given below are a summary of the perti¬ 
nent findings of the Board of Tax Appeals (R.jll- 
13) with supplementary references to the testi¬ 
mony (R. 20-24): 

The petitioner has been engaged in the real estate 
and building business for 24 years. He began by 
building houses in a modest way, but graduallyl in¬ 
creased the number and also bought and sold Un¬ 
developed land and made exchanges in real esthte. 
He has devoted his entire time to these dealings 
and has contributed largely of his money. \Yqen 
he has been unable to handle a piece of property 
alone, it has been his plan to get one or two part¬ 
ners to help him and occasionally corporations hgve 
been formed. About 50 'a oF his operations have 
been handled individually. 

All of the petitioner’s dealings have been confined 
to real estate in the District of Columbia, Maryland, 
and Virginia except in one instance involving 450 
acres of land in Florida acquired in 1925. But the 
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latter was not owned by the petitioner personally. 
Instead it was purchased by the D.C. Investment 
Corporation, a company organized by the petitioner 
and his partner, Mr. Thrift. As to this company 
the petitioner testified, “ I positively would not go 
into it until I had incorporated the corporation in 
order to protect ourselves if anything should occur, 
and save us financially.’’ (R. 22.) 

The D.C. Investment Corporation had three 
stockholders, but Mr. Thrift and the petitioner 
owned practically all of the stock for which they 
each paid $5,000. It was the plan to subdivide this 
Florida land into lots for resale, to do some dredg¬ 
ing, and to have the Ocean Shore Boulevard run 
through the property. The petitioner, who was one 
of the corporation’s officers, devoted from one 
fourth to one half of his time in developing this 

i _ 

project. He made several trips to Florida, and also 
spent some time working on it in Washington where 
he maintains an office. Mr. Thrift also worked on 
the project in Washington. 

The Florida land had an estimated value of $600,- 
000 but was onlv partiallv paid for. A trust deed 
was placed on it to secure the deferred navments 
which were represented by notes of the corporation. 
Neither Mr. Thrift nor the petitioner endorsed 
these notes but both of them advanced monev to 
the corporation. The sums advanced by the peti¬ 
tioner amounted to $90,028. The corporation gave 
the petitioner notes to cover such advances and he 
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treated the transaction on his books as a loan t<i the 
corporation. I 

In 1926, there was a foreclosure of the trust on 
this Florida property, and this resulted in the peti¬ 
tioner losing: the money which he had paid for the 
stock of the D.O. Investment Corporation, and (ilso 
the sums which he had advanced to the corporation 
as loans. The Commissioner allowed these sums 
as a deduction in computing the petitioner’s tax¬ 
able income for 1926, but the loss was not entirely 

«/ 

absorbed in that vear. Instead there was a net loss 

of $3,847.16 which petitioner claims was applicable 

against his 1927 income. The Commissioner Ire- 

fused to so apply the loss and determined a Jle- 

ficienev for 1927 of $5,574.34. (R. 6.) I 

^ i 

Upon appeal to the Board, it first decided that 

the net loss should be applied and entered an orjer 
on November 8, 1932, determining the deficiency |to 
be $4,689.49.’ (R. 10-14.) Thereafter on Janu¬ 

ary 25, 1933, a motion was filed bv the General 

I 

Counsel asking reconsideration of the decision 6n 
the ground that the facts in this case bring it 
squarely within the decisions of the Supreme Coip*t 
in Dalton v. Bo teem and Burnet v. Clark which hajd 
been rendered on December 12, 1932. (R. 15.1) 

The motion was granted and upon reconsideratioiji, 
the Board decided that the net loss should not be 
deducted. It thereupon determined the deficiency 
to be -$5,574.34. (R. 16-17.) j 

1 The petitioner does not contest the right of the Commisj- 
sioner to determine a deficiency in this amount. I 
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SUMMARY OF ARGUMENT 


The right to carry a net loss forward from 1926 
to 1927 is limited bv Section 206 of the Revenue 
Act of 1926, supra, to losses attributable to the op¬ 
eration of a trade or business regularlv carried on 
by the taxpayer. The petitioner contends that his 
losses come within this statutory •provision, but 
he has not sustained the burden which is upon him 
to show that this is so. Wool ford Realty Co. v. 
Rose, 286 U.S. 319. 

The record shows that the petitioner paid $5,000 
for his stock in the D.C. Investment Corporation 
and made loans to this company in the amount of 
$93,028. In 1926 there was a foreclosure of the 
trust on the corporation’s property, and this made 
it impossible for the petitioner to recover the 
money 1 which he had loaned, or had invested in 
stock. 1 These were not losses sustained in his regu¬ 
lar business as a real estate dealer but in lending 
money 'and in investing, and the petitioner does not 

claim that he was a monev lender or an investor. 

* 

It is argued that the D.C. Investment Corpora¬ 
tion was the petitioner’s agent or instrumentality 
and, therefore, that the corporate entity should be 
disregarded. This is not the kind of case in which 
the corporate entity will be ignored. Burnet v. 
Commonwealth Imp . Co., 287 U.S. 415. 

Moreover the petitioner is not in position to ig¬ 
nore the corporate entity or to have it treated as 
his alter ego. He dealt with the corporation as a 







distinct entity in making loans to it and in receiv¬ 


ing its notes in return, and there is nothing to 


show 


that the corporation had authority to act ;is his 
agent or ever purported to do so. Also, therjp was 
another stockholder active in the affairs of th<fc cor¬ 
poration and more deeply interested financially 
than he was. Accordingly, the business of th4 cor¬ 
poration was not the business of the petitioner. 

The facts in this case bring it within the princi¬ 
ple of Dalton v. Bowers, 287 U.S. 404, and Biiniet 
v. Clark, 287 U.S. 410. That the Supreme cjourt 
would not be inclined to make a distinction between 
facts of those cases and the facts here is indicated 
by its per curiam decision in Van Dyke v. lleiver- 
ing, No. 311, rendered January 22, 1934, a casje in 

i 

which the facts are verv similar to those here. 

ARGUMENT 

The petitioner claims the right to a deduction 
from his net income for 1927 because of a joss 
sustained in 1926. To do this he must point tjo a 
specific provision of the statute permitting the jde- 
duction, and has the burden of bringing himself 
within its terms. Wool ford Realty Co. v. Rtise, 
286 U.S. 319. 

The only authority to carry forward a deduction 
from 1926 to 1927 is found in Section 206 of tjlie 
Revenue Act of 1926. supra, which limits the losses 
that may be carried forward to those attributable 
to the operation of a trade or business regularly 
carried on by the taxpayer. Therefore the only 

_o 
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question presented here is whether the loss sus¬ 
tained by the 'petitioner because of the failure of 
the I).(\ i Investment (’orporation in 1926 was 


attributable to a trade or business regularly carried 


on bv him. 


The petitioner was one of three stockholders in 
the D.C. Investment Corporation and also one of 
its officers. He paid $5,000 for his stock in this 
company and also advanced it money in the amount 
of $93,028. He received notes from the corpora¬ 
tion to eoVer the latter sum. and treated the trans¬ 
action as a loan on his books. These facts show 


clearly thattfhese sums were not paid out in connec¬ 
tion with anv business regularly carried on bv the 
petitioner. He can properly make such a claim 
onlv bv showing that he was in the business of in- 
vesting: in stocks and of lending; monev. The 
petitioner has not done this and cannot do so. 

According to the findings of the Board of Tax 
Appeals and to the petitioner's testimony, he is a 
real estate dealer and builder. It appears that in 
developing various projects either alone or with 
partners lie helped in financing them, but in no in¬ 
stance other than in connection with the Florida 
corporation does he refer to any loan which was 
made. In fact the petitioner mentions only two 
other corporations which he had organized (R. 21, 
24). and does not state that he had loaned any 

monev to either of these. Moreover, he admitted 
% 

that his dealings in stocks on the market had been 
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very limited as he had confined all of his operations 
to real estate. (R. 24.) The burden was on the 
petitioner to make out his case and lie has not done 
so. Burnet v. Houston, 283 U.S. 225. | 

The investment of money in the D.C. Investment 
Corporation and the loans to it were in fact iso- 

i 

lated transactions, and it is well settled that an 
isolated transaction does not constitute a trade or 
business regularly carried on. Cooper Manufac¬ 
turing Co. v. Ferguson, 113 U.S. 727, 734; Hutch¬ 
ings v. Burnet, 58 F. (2d) 514 (App.D.C.); BedCll 
v. Commissioner, 30 F. (2d) 622, 624 (C.C.A. 2dj); 
Phipps v. Commissioner, 54 F. (2d) 469, 4^1 
(C.C.A. 2d). It is also settled that losses sustained 
in such isolated transactions as those here are not 
deductible except in the year sustained. Burnet y. 
('lark, 287 U.S. 410: Goldberg v. Commissioner, 36 
F. (2d) 551 (App.D.C.): Anderson v. United 
States, 48 F. (2d) 201 (C.C.A. 9tli). 

It is true that in the Board’s first opinion, iit 
reached the conclusion that the transaction in Flor¬ 
ida was not “an isolated business transaction in the 
sense of the statute but was merely one of similar 

transactions used by the petitioner in the opera- 

i 

tions of his trade or business regularly carried ofi 
by him, though in a different locality.” (R. 13.) 
But this conclusion was reached before the Su n 
preme Court had rendered its decisions in Dalton 
v. Bowers, 287 U.S. 404, and Burnet v. Clark, supra. 
So at that time the Board was of the opinion that! 
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it could treat the real-estate dealings of the cor¬ 
poration as a part of the taxpayer’s business. 
Later When the Board had the benefit of the Su¬ 
preme Court's views, it saw that it must treat the 
business of the D.C. Investment Corporation as 
entirely distinct from the petitioner’s business. 
Therefore, its conclusion that the business in 
Florida was not an isolated transaction has been 
superseded by its second opinion. (R. 16.) 

Not only is it true that the petitioner’s dealings 
with the D.C. Investment Corporation were isolated 
transactions, but also that the business handled 
by this corporation was not a part of the peti¬ 


tioner's business. 


This is a necessarv conclusion 


because a corporation is a separate legal entity and 
such entity will not be disregarded except where it 
is being used to defend crime, protect fraud, or 
defeat public convenience. Burnet v. Common¬ 
wealth Imp. Co., 287 L T .S. 415; Dalton \\ Bowers, 
supra; Planters Cotton Oil Co. v. Hopkins, 286 
U.S. 332; Boatright v. Steinite Radio Corp., 46 F. 
(2d) 385 (C.C.A. 10th). 


This well-established rule as to corporations 
should be followed here because it is recognized bv 
the taxing statutes. Section 230(a) of the Reve¬ 
nue Act of 1926 (LLS.C.App., Title 26, Sec. 981), 
imposes a tax “upon the net income of every cor¬ 
poration Thus all corporations are liable to pay 
an income tax except those expressly exempted by 
Section 231 of the same act, and the D.C. Invest- 
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inent Corporation does not come within the exemp¬ 
tions listed therein. Having a tax liability which 
was distinct from that of the petitioner, this cor¬ 
poration was required to report all income received. 
This would be true even though it might havej in¬ 
tended to turn over all of its income to the stock¬ 
holders. All Russia)! Textile Syndicate v. Com- 
missionary 62 F. (2d) 614 (C.C.A. 2d). It could, 

of course, deduct the loss which the facts here iikdi- 

. 

cate that it sustained, but its right to do so could 
not be assigned to the petitioner. It is a basic prin¬ 
ciple that a taxpayer may deduct only those looses 
which lie has himself sustained. So the petitioner 
cannot be allowed a deduction for a loss sustained 
by the corporation. As to his own losses lie lias 
been allowed a deduction to the extent that his Jn- 

i 

come for 1926 would permit, but he cannot caijry 
the excess forward to 1927 because such losses 
were not sustained in any business regularly car- 
ried on bv him. 

A further reason for following the rule as to cor¬ 
porate entity is that the petitioner is not now in a 
position where he can ignore the separate identity 
of the D.C. Investment Corporation. He deajlt 
with it as a distinct entity and admits doing sb. 
Pie testified that lie loaned the corporation nionejy 
and received its notes in return. (R. 23.) ObvJ- 
ouslv he could not be both a creditor and a debtof. 

* . i 

Also it was the petitioner who insisted that tli|e 
corporation be created in order that he and Thrifjt 
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might be protected, and he admitted that, as mat¬ 
ters later turned out. it had saved them financially. 
Thus he not only recognized that the corporation 
did have financial responsibilities distinct from his 
own. but made it clear that the arrangement was an 
advantageous one. 

Now when it might be to his advantage to lav 
aside the corporate entity, he contends it did not 
really exist. But, even if the rule as to corporate 
entities were not so well established, the law would 
require the petitioner to be consistent, and would 
not allow him to repudiate his testimony or hi< act* 
showing that he dealt with the corporation as a 
separate entity. 

In this connection the petitioner calls attention 
(Br. 22) ; to the fact that the < Commissioner allowed 
him to make a deduction for his traveling expenses 
for trips to Florida on his personal income tax re¬ 
turn. This fact is of course not conclusive. It has 


been well said that “The yardstick bv which reve- 

• • 

nue taxes are measured is the United States reve¬ 


nue laws, and 
Uttumaurtncr 
(0.0.A. 9th). 


not the act of government officers/’ 
v. ConnuissioHcr, 51 F. (2d) 472 
The onlv deductions for business 


expenses allowed by the revenue laws are those for 


expenses incurred in one’s own business. Conse¬ 
quently, the petitioner’s expenses should not have 
been allowed as a deduction from his income. 

Attention is also called to the finding of the 
Board that the petitioner has sometimes acted 
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through a corporation . The petitioner contends 
that the Board meant that such corporations have 
been the petitioner’s agent or alter ego and that 
was in fact true here. It is not clear just how jtlie 
petitioner is able to overlook the other stockholder 
who owned an equal amount of stock, who had nujde 
even larger loans to the company and who was 
active in developing its projects. There is no more 
reason to say that the corporation is the alter ego 
of one stockholder than of the other. It coijld 
hardly serve in that capacity for both and actually 
did not do so for either. Cf. Turner-F arher-Love 
Co. v. Helve ring (App.D.C.), decided December 1(1, 
1933, not officially reported but found in 343 C.C.^., 
p. 9219. 

It does not appear that the purpose or the or¬ 
ganization here was anv different than in manlv 

V_. %. m. 

cases. Undoubtedlv it may usually be said that 
the organizers formed the company in order that 
they might act through it. Why else would the| r 
form such an organization? But this does not 
mean that such organizers make the corporation 
their agent. Moreover, there is nothing in the rec¬ 
ord or the findings to indicate that the D.C. Invest ¬ 
ment Corporation had authority to act, or ever pur¬ 
ported to act as the petitioner’s agent. In view ot 
the fact that the rule as to corporate entity is soj 
well established, the idea that a corporation is anj 
adjunct to an individual’s business is not to be 
lightly inferred. Instead of showing that, the rec- 
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ord indicates the reverse, for it appears that the pe¬ 
titioner; as an officer of the corporation, was the 
instrumentality or agent through which the cor- 
poration acted. 

This view does not conflict with the Board's find¬ 
ing that the petitioner sometimes acted through 
corporations. Such finding was not intended to be 
a precise statement of the relationship between the 
petitioner and the corporation, but rather a general 
description of the plan followed by the petitioner. 
That is, he handled about oO r ' ( of his dealings alone 
but as i to the rest he called in others to help. 
Sometimes he would form a partnership and would 
share the profits. In some instances, he formed 
corporations. But it was not found bv the Board 
that the business of handling a project after it was 
incorporated, continued to be part of the petition¬ 
er’s business, and the facts do not support such a 
conclusion. 

We submit that this case is controlled bv the 
principles laid down by the Supreme Court in Dal¬ 
ton v. Bonn rs, supra, Burnet v. (lark, supra, and 
Van D/jk( v. IIcl V( ring, No. oil. decided by the 
Supreme Court. January 22, 1934. 


Dalton v. Bn/rcrs 

In Dalton v. Bom rs, supra, the taxpayer was an 
inventor who exploited his inventions through cor¬ 
porations organized and wholly controlled by him. 
One of these corporations was the Dalton Manu¬ 
facturing Company, of which he was president, 


treasurer, and a director, and all of whose stock 1 , he 
owned. From time to time he advanced substan¬ 
tial sums of money to pay the company V debts a|nd 
enable it to continue its operations. The compajny 
failed, the loans were not repaid, and the stock be¬ 
came worthless. It was argued that the taxpayer 
did not seek to disregard the corporate entity but 
that this entity constituted a part of his indi- 
dividual trade; that his business was not merely 
that of inventing but also of exploiting his inveii- 
tions and selling them throuyli corporations Or¬ 
ganized for that special purpose: that all of these 
things formed a complete and comprehensive enter¬ 
prise of which the Dalton Manufacturing Company 
was a part, and that the latter was an instrumen¬ 
tality of the taxpayer's business. The Supreme 
Court rejected that argument, holding that the busi¬ 
ness of the corporation was separate and distinct 
from that of the taxpayer, that the loss resulted 
from the purchase of stock and the lending di- 
money, and that, since the taxpayer was not regu¬ 
larly engaged in dealing in securities or advancing 
funds, the loss was not a net loss within the meaning 
of the statute. The connection between Daltoiji 
and bis wholly owned corporation was closer than 
the connection between the petitioner here and the 
D.C. Investment Company. So the principles 
established there are even more applicable here. 

The Dalton ease is in conflict with Washburn v. 
Commissioner , 51 F. (2d) 949 (C.C.A. 8th), iij 
which it was held that an attorney, who organized! 
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a corporation, invested money in it, and devoted 
most of his time to its management, was regularly 
engaged in carrying on a business and could take a 
deduction for a net loss occurring in connection 
with such transactions. Because of the conflict in 
these two cases, the Government did not oppose the 
granting of certiorari in the Dalton case but since 
the Supreme Court upheld our contention in the 
latter case, as well as in the Clark and Van Dyke 
cases, supra, it is clear that the Washburn case has 
been overruled. 


Burnet v. Clark 


In Burner v. Clark, supra, which was decided at 
the seme time as the Dalton case, supra, the tax¬ 
payer had for many years been interested in a cor¬ 
poration and three partnerships engaged in river 
and harbor work. He was the majority stock¬ 


holder of the corporation and as its president de¬ 
voted himself largelv to its affairs. In 1917 the 
company experienced financial difficulties and the 
taxpayer endorsed its obligations to the banks. 
The company eventually failed and he sustained 

lieavv losses, both bv reason of his endorsements 
• • 

and the sale of his stock. The Supreme (Ymrt held 
that the taxpayer was employed as a corporate 


officer and that his losses resulted from the 


business 


of the 'corporation which was a corporate entity. 
Therefore, it refused to allow him to make a deduc¬ 
tion in the year following the one in which the loss 
was sustained. 
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Van Dyke v. Helvering 

I 

In the Van Dyke ease, supra, the taxpayer! had 
been engaged for many years in promoting various 
enterprises in undeveloped communities, including 
the developing of town sites. His plan of opera¬ 
tion was to advance the monev needed for the| de- 

i 

velopment of an enterprise and then to securej his 
return after it had developed. | 

In 1916, he became interested in the Calhjpun 
Timber Company, a corporation which owne<[l a 
large tract of land in Florida. The stockholders, 

o 7 

of whom there were three, agreed to give him stjick 
in the company if he would lend it the fundsj it 
needed, and promised to repay the money wheil it 
was able. The taxpayer advanced the money and 
became president of the company. He devotjed 
about two thirds of his time to the company's proj¬ 
ects. In 1921 foreclosure proceedings were brought 
by the company’s bondholders, and this resulted in 
the taxpayer losing what he had advanced the coijn- 
pany. J 

The line of argument presented in the taxpayers 
brief was similar to that given here. It was coli- 

° i 

tended there (Pet. Br. ll-lo) that the taxpayer 
was not in the position of a man who had simply 
made investments in a number of companies, tli^t 
for inanv vears he had devoted all of his time to tile 
promotion of pioneering enter]irises and to loan¬ 
ing them nccessarv monev for their development, 
that tile Calhoun Timber Company was simply a 
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incident in the carrying* on of the taxpayer's regu¬ 
lar business, that the same procedure was followed 
there as in former projects, and that the loans to 
the Calhoun Company consisted of some two hun¬ 
dred different advances of money. However, the 
Supreme Court refused to make any distinction be¬ 
tween this case and the Dalton and Clark cases, 
supra, and without rendering an opinion decided 
against the taxpayer on the basis of those two cases. 


CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

Frank J. Widoian, 
Assistant Attorney General. 
Sew all Key, 

Louise Foster, 

Special Assistants to the Attorney General. 
January 1934. 
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Jacob S. Gruver, Appellant , 


Guy T. Helverixg, Commissioner of Internal Revenue, 
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Appeal from the United States Board of Tax Appeals. 


REPLY BRIEF FOR APPELLANT. 


The appellant desires to direct the Court’s attention 
to two recent and as yet unreported cases, first that 
of Van Dt/ke cs. II rice ring, Xo. 311, decided January 
22, 1934, by the Supreme Court of the United States, 
and cited in the respondent \s brief, and second the cape 
of Winthrop Ames vs. Commissioner , Xo. 2827, decided 
December 15, 1933, bv tlie United States Circuit Court 
of Apjjeals for the First Circuit. 
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VAN DYKE VS. HELVERING. 


In the Vuw Dyke case the only opinion was that of 
the Board of Tax Appeals in favor of the Government 
(23 B. T. A. 946), which was affirmed by the Circuit 
Court of Appeals for the Ninth Circuit (63 F. (2) 
1020), and again by the Supreme Court of the United 
States in per curiam opinions, on the authority of 
Dalton us. Bowers, 287 U. S. 404, and Bur net vs. Clark. 
2S7 U. S. 410. 

For manv vears Van Dvke had been engaged in the 
business of the promotion and development of enter¬ 
prises having; to do with land, town site projects, mines, 
mining claims, public utilities, newspapers, and oil and 
timber projects, located mostly in pioneering commu¬ 
nities. He would personally finance the enterprises 
when the;v were new bv advancing the necessary de- 
velopment money, and secure his return after they had 
been developed. In 1916 he became interested in the 
Calhoun Timber Company, a corporation which owned 
a large tract of land in Florida. The three stock- 
holders agreed to give him one-fourth of the stock in 
the company if he would lend it the funds it needed, 
and promised to repay the money when it was able. He 
advanced the money, became president of the company, 
and devoted about two-thirds of his time to the com¬ 
pany's projects. In 1921, due to foreclosure proceed¬ 
ings, the taxpayer lost what he had advanced to the 
company, which loss he attempted to carry forward 
into succeeding years. The Board of Tax Appeals 
held (23 B. T. A. 946, 949) : 

“The loss resulting from the failure of the Cal- 
houm Timber Company was not a loss incurred by 
Van Dvke in a trade or business and is not de- 
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ductiblo from the petitioner’s net incomes of }923 
and 1924 as a net loss/’ 


The respondent in his brief (p. 17-18) sets forthl the 
Van Dyke case and relies upon it, as he does upon the 
Dalton and Clark cases, as being- conclusive in his 
favor in the instant case. There is, however, a funda¬ 
mental distinction between the cases. In the 
Dyke case the company was engaged solely in the 
timber business. It had been so engaged long before 
he had ever heard of it, and it continued to be so en¬ 
gaged during the period when the losses were incurred. 
Van Dyke himself never claimed to be engaged in that 
business, nor that the corporation was his agency. In 
the case at bar, on the other hand, there was only one 
business—Gruver’s real estate business, and the Bo*}rd 
itself found as a fact (B. 11) that “he regularly carried 
on the same not only as an individual, but in joint ven¬ 
tures, in partnership with others, and through corpo¬ 
rations organizer] and operated for the purpose /' Ob¬ 
viously the Van Dyke case is not in point. As a matter 
of fact when the Board handed down its original deci¬ 
sion in our favor in the present case, it had before it jts 
own decision in that case which has since been affirmed 
by the Supreme Court. | 

WINTHROP AMES VS. COMMISSIONER. 

The attention of the Court is further directed to tjic 
case of Winthrop Ames vs. Commissioner, decided De¬ 
cember 15,1933, by the United States Court of Appeals 
for the First Circuit, and affirming an opinion of tl^e 
Board of Tax Appeals in favor of the Government. Iju 
that case the taxpayer organized a corporation in 19112 
to take over his entire business of play producing. 
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business of the promotion and development of enter¬ 
prises having to do with land, town site projects, mines, 
mining claims, public utilities, newspapers, and oil and 
Timber projects, located mostly in pioneering- commu¬ 
nities. He*would personally finance the enterprises 
when they were new bv advancing the necessary de- 
velopmenit money, and secure his return after they had 
been developed. In 1016 he became interested in the 
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the company if he would lend it the funds it needed, 
and promised to repay the money when it was able. He 
advanced the money, became president of the company, 
and devoted about two-thirds of his time to the com¬ 
pany's projects. In 1921, due to foreclosure proceed¬ 
ings, the taxpayer lost what he had advanced to the 
company, which loss he attempted to carry forward 
into succeeding years. The Board of Tax Appeals 
held (23 B. T. A. .946, 949): 


“The loss resulting from the failure of the Cal- 
houm Timber Company was not a loss incurred by 
Van Dvke in a trade or business and is not de- 
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ductible from the petitioner’s net incomes of 19*23 
and 1924 as a net loss/’ I 

The respondent in his brief (p. 17-18) sets forth the 
Van Dyke case and relies upon it, as he does upon the 
Dalton and Clark cases, as being conclusive in his 
favor in the instant case. There is, however, a funda¬ 
mental distinction between the cases. In the lK?n 
Dyke case the company was engaged solely in the 
timber business. It had been so engaged long before 
he had ever heard of it, and it continued to be so en¬ 
gaged during the period when the losses were incurited. 
Van Dyke himself never claimed to be engaged in that 
business, nor that the corporation was his agency, i In 
the case at bar, on the other hand, there was only <\>nc 
business—Graver’s real estate business, and the Boiird 

i 

itself found as a fact (R. 11) that “he regularly carrjed 
on the same not only as an individual, but in joint ven¬ 
tures, in partnership with others, and through corpo¬ 
rations organized and operated for the purpose .” Ob¬ 
viously the Van Dyke case is not in point. As a matter 
of fact when the Board handed down its original deci¬ 
sion in our favor in the present case, it had before it ts 
own decision in that case which has since been affirmed 
by the Supreme Court. 


WINTHROP AMES VS. COMMISSIONER. 

The attention of the Court is further directed to the 
case of Winthrop Ames vs. Commissioner, decided De¬ 
cember 15,1933, by the United States Court of Appeals 
for the First Circuit, and affirming an opinion of tlje 
Board of Tax Appeals in favor of the Government. In 
that case the taxpayer organized a corporation in 1912 
to take over his entire business of play producing. 
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Ho owned all the stock, was president, and directed its 

affairs. It was financed bv loans from Ames. All 

* 

contracts were made in the corporation's name, and 

it kept its own books. In 1022 the corporation owed 

Ames $720,000.00, and in that year he took judgment 

against it in that amount. $21.'),000.00 was applied 

towards tlie judgment and the balance is the loss which 

Ames is endeavoring lo carry forward into subsequent 

vears as a net business loss. "While the conclusion of 
% 

tlie Circuit Court of Appeals is for the Government, 
highly illuminating language is used, which, notwith¬ 
standing the Dal f on and ('lark opinions, but actuallv 
because of them, recognizes the principle that a tax- 
paver engaged in a regular business can carrv on that 
business through a corporate agent, which is the nu¬ 
cleus of our contention in the case at bar. In the Ames 
case the Court held: 

“The principles of law involved are not seri- 
ouslv in doubt. If a person regularlv earrving on 
a certain business uses a corporation solely as an 
adjunct to it and solelv as an instrumentalitv or 
agonev bv which the principal business is carried 

v' • • l i 

on, the looses of such a corporation are losses of 
the business of which it formed a part: and they 
are deductible accordingly. TFuxford vs. Commis¬ 
sioner, 20 B. T. A. 39, Heaslet vs. Commissioner, 
23 B. T. A. oO. Dalton vs. Bowers, 287 V. S. 404, 
Burnet vs. Clark, 287 V. S. 410. 

“The question, then, is whether the corporation 
formed by Mr. Ames was an adjunct or instru¬ 
mentality of a business in theatrical production, 

which continued to be regularlv carried on bv him 

* • * 

personally after the formation of the corpora¬ 
tion. 


The Court then reviewed the findings and evidence 
and concluded that Ames ceased to carry on personally 


the business of theatrical producing altogether after 
the formation of the corporation, and therefore he 
personally ceased to be in the business of theatrical 
producing. In the case at bar, on the other hand, 
Graver continued the business as his own, and as Ithe 
Board again found (in the slightly different phrase¬ 
ology which it used at R. 12) “was engaged in the real 
estate and building business, which he regularly car- 
ried on, sometimes conducting his transactions theijein 
solely as an individual, at other times as a joint ven¬ 
ture or in the form of a partnership, or through a cor¬ 
poration organized and operated for the purpose.” 


It is submitted that tlie facts in this case deafly 
establish that the taxpayer was carrying on his regular 
business in this Florida transaction through an agent 
corporation organized and operated solely for the pur¬ 
pose. Xo argument has been made to disregard the 
corporate entity: an agent exists. There is no rea¬ 
son why the corporation could not be the agent for 
both the taxpayer and Mr. Thrift, who was jointly In¬ 
terested in the Florida transaction. The Board deafly 
found that the present taxpayer was conducting ills 
regular real estate business through a corporation; 
and both the Supreme Court and the Circuit Court of 
Appeals have expressly recognized that in such a case 
the loss can be carried forward. 


Respectfully submitted, 


Robert E. Klixe, Jr., 
James Craig Peacock, 
Counsel for Appellant. \ 


